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Written Statement 

Janice MacKenzie 

 

Introduction   

1. My name is Janice MacKenzie. I retired from NHS Lothian in 2019. In my last post 

before retiring I was involved in supporting input from clinicians to the Royal Hospital 

for Children and Young People (“RHCYP”) and the Department of Clinical 

Neuroscience (“DCN”) (“the Project”). I provided clinical input in relation to the 

design, planning and construction. I have been asked to provide a written statement to 

the Scottish Hospitals Inquiry (“SHI”) in relation to my involvement in the Project, and 

in particular decisions to design the RHCYP and DCN to include multi-bed rooms. I 

have been provided with a list of questions from the SHI and a bundle of documents 

from the SHI. NHS Lothian have provided me with additional documents for review. 

This statement seeks to answer the list of questions to the best of my recollection. Some 

of the events I’ve been asked about occurred fifteen or so years ago and, given the 

passage of time, I cannot recall all of the details of all the events.   

Background  

2. I started my General Nurse training in 1978 and qualified in 1981. After qualifying I 

worked as a staff nurse at the Victoria Infirmary, Glasgow for just under a year before 

going to Edinburgh to complete my children’s nurse training. When I qualified as a 

registered children’s nurse I went to London in 1983 and worked at Great Ormond 

Street Hospital for Children for 15 years in a variety of different roles,  initially as a 

Staff Nurse and then as a Ward Sister before becoming a Nurse Manager/Senior Nurse.  

 

3. I came back to The Royal Hospital for Sick Children Edinburgh (RHSCE) in 1998 as 

the Senior Nurse for Quality and Professional Development. I was in this role for 3 

years before being promoted to the post of Principal Nurse for Children’s and 

Associated Services and Operational Manager for Children’s Community Services. I 

held this post for 4 years when in 2005 I was appointed as Chief Nurse for  acute and 

community Children’s Services in Lothian covering RHSCE and St John’s Hospital 
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Children’s Services. In the Chief Nurse role, I directed and managed the provision of 

all the nursing services and was part of the Children’s Services Clinical Management 

Team, which had responsibility for the operational management of Children’s Services 

and the core team comprised of the Director of Operations, Service Manager, Medical 

Director and myself. A key element of my role was to ensure that patients and their 

families received patient centred, safe and effective care.  I worked closely with the 

Medical Director to ensure the effective working of the clinical governance framework. 

 

4. In 2011, I was asked to join the project team for the RHCYP project on a part-time basis 

to provide clinical input. This was because the previous Project Director, Isabel 

McCallum, and one of the senior clinicians, Dave Simpson, had left the Project and the 

new Project Director, Brian Currie, recognised the need for direct clinical input and 

expertise within the project team.  As well as working on the Project I continued to 

undertake the Chief Nurse role but on a part-time basis. As the Chief Nurse and a 

member of the Clinical Management Team, I was already involved in the Project and 

did provide clinical advice and supported staff in their involvement. In 2012 I became 

full-time on the project as Clinical Director until I retired in 2019. The key 

responsibilities of my role were to provide professional and clinical leadership and 

advice to a range of people including the project team, technical advisers and architects. 

I led the clinical input into the design of the new hospital working with a wide range of 

clinical and professional teams to ensure the clinical design of the wards/departments 

met the clinical requirements.  

Patient Focus and Public Involvement 

5. In 2006 the Project established a number of Project Groups: PG1 Core Project Team;   

PG2: Clinical Redesign; PG3: Steering Group Design & Construction; PG 4: 

Workforce; and PG5: Children & Young People’s Advisory Board.  These groups 

reported to the Project Board. 

 

6. In the Chief Nurse role, I was asked by the then Project Director, Isabel McCallum, to 

lead on Patient Focus and Public Involvement and co-chair  PG5 with a parent from the 

RHSCE Family Council. PG5 had its first meeting in October 2006, meeting monthly 

for the first 14 months and continued to meet until April 2009. The purpose of the group 
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was to ensure that there was effective consultation and engagement with patients and 

families and charity organisations for the planning of the new hospital.  PG5 

membership included staff, charity and parent representatives. The Family Council, 

which was already established, and Young People’s Advisory Group (YPAG) which 

was formed in 2007, linked into PG5. 

 

7. PG5 co-ordinated many consultation events and activities, including issuing 

questionnaires, to seek the views of children, young people and their families about a 

number of key elements in relation to the planning of the new hospital. A Record of 

Involvement was maintained and updated which shows the activities undertaken and 

who was consulted. The Record of Involvement (Bundle 4; Document number 2; Page 

9) was updated regularly to allow us to demonstrate to the Scottish Health Council 

(SHC), which was established by the Scottish Executive, that we were meeting 

the Patient Focus and Public Involvement requirements. The SHC had an open 

invitation to attend the PG5 meetings, which a representative did on a few occasions, 

and they received agendas and papers for the meetings.  

 

 

8. Around the time of the consultation events, I was aware through the Project Team that 

there were ongoing discussions at Scottish Government level about the benefits of 

single rooms in hospitals. PG5 were asked by the Project Team to seek the views of 

children, young people and their families about whether the patient areas should be all 

single rooms or a mixture of single rooms and 4/6 bedded bays.  We therefore included 

this question in questionnaires (“Questionnaire score 1 to 5”) (Bundle 4; Document 

number 3; Page 17) developed for children, young people and families to complete.  

YPAG in 2008 also provided their views on single room accommodation YPAG 

feedback on SRA131108 (Bundle 4; Document number 4; Page 19).  

 

9. The feedback from the majority of children, young people and families who completed 

the questionnaires was that they would not always want to be in single rooms and that 

they felt that there should be a mixture of single rooms and bedded bays. At the same 

time the Project team sought the views of clinical staff who felt strongly that having 

100% single rooms was not appropriate in a Children’s Hospital for a variety of reasons.  
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This included patient safety, the need to be able to closely observe specific patients 

dependent upon their clinical condition, the impact on feelings of isolation and lack of 

social interaction. Many young children in the hospital also have respiratory conditions 

like bronchiolitis. From a patient safety perspective, the clinical view was that cohorting 

of patients  with bronchiolitis in a 4 bedded bay was preferable as it allowed for greater 

observation.  Also from a practical perspective, young children can’t press a nurse call 

button and not all children have a parent/family member with them all the time. 

Children are generally more dependent on nursing staff than adults, particularly 

younger children and a high proportion of children in hospital are under 2 years of age. 

These were the main reasons for proposing a combination of single and multiple bedded 

rooms as the preferred option. There was however a recognition that the new hospital 

required more single rooms than it had at the existing RHSC hospital.  

 

10. The outcome of the consultation is recorded in a paper called the Single Room 

Accommodation Report, which I drafted. The Single Accommodation report is 

Appendix 6.3 of the 2008 OBC (Bundle 3; Volume 1; Document number 12; Page 426).  

 

11. It is also relevant to note that Infection Prevention and Control issued regular HAI 

reports for adult and children’s services detailing HAI rates.  On the basis of these 

reports and rates it was also acknowledged that hospital acquired infection rates 

amongst children at RHSCE were significantly lower than within adult services.  

 

12. The proportion of single rooms within new builds was also discussed at the Association 

of Chief Children’s Nurses, a group of Chief Nurses and Heads of Nursing for 

children’s hospitals/units in the UK. Their remit was to shape and influence policy and 

share best practice. I was a member of the group and attended the meetings which 

occurred every few months. At the time that RHCYP was being planned there were also 

plans for new Children’s Hospitals in Glasgow, Manchester and Liverpool and they 

were not planning to have 100% single rooms. This was a topical issue for senior 

children’s nurses at this time. I would say that generally there was a consensus amongst 

the senior nurses that there should be a combination of single rooms and multi-bedded 

bays in children’s units/hospitals.  
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13. There was also a wider consultation around 2007 by the Scottish Executive Nurse 

Directors Group, the NHS Lothian Board’s Nurse Director was part of this group as 

were all the NHS Board Nurse Directors. This resulted in the Single Room Provision 

in Scotland Draft Nursing Report. I am aware that there were several draft versions of 

this report.  The first version didn’t specifically mention children. However, we were 

asked for input and the fifth version of the report (Bundle 4; Document number 5; Page 

20) included NHS Lothian’s findings in terms of children, young people and families 

and clinical views which were sought as part of the consultation for the new hospital 

(see page 5 of the report which is headed up “Children’s Services”) (Bundle 4; 

Document number 5; Page 25). I wasn’t part of the Scottish Executive Nurse Directors 

group, but they did take extracts from the report I produced in 2007. I cannot recall who 

provided them with my report but the normal process for this would have been through 

either NHS Lothian’s Nurse Director or the Project Director.  As far as I was made 

aware this group seemed open to our findings and there was a recognition that children 

have differing needs from adults.  

Single Room Policy  

14.  I do recall seeing the Scottish Government’s Interim Guidance for NHS Scotland 

Provision of Single Room Accommodation dated 15 December 2006 (the Interim 

Guidance) (Bundle 3; Volume 1; Document number 5; Page 152) and have reviewed it 

for this statement. I note that it allowed for beds to be provided in an arrangement of 

50%, 75% or 100% single occupancy rooms.  

 

15. I do recall seeing the Guidance on the Provision of Single Room Accommodation in 

November 2008 (CEL 48) (Bundle 4; Document number 1; Page 5) and have reviewed 

it for this statement. I note that CEL 48 stated that for all new-build hospitals there 

should be a presumption that all patients will be accommodated in single rooms, unless 

there are clinical reasons for multi-bedded rooms to be available.  

 

16. I do recall seeing a letter issued by the Scottish Government’s Health Finance 

Directorate in July 2010 (CEL 27) (Bundle 4; Document number 10; Page 144) and 

have reviewed it for this statement. I note that that the presumption is that there should 
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be 100% single rooms in future hospital developments (CEL 27), unless there were 

clinical reasons for different arrangements.   

 

17. I have been asked how I was made aware of CEL 48 (Bundle 4; Document number 1; 

Page 5) and 27 (Bundle 4; Document number 10; Page 144)  Guidance when they were 

introduced. Guidance would normally be disseminated through the management line, it 

would have gone to the Board initially from the Scottish Government and the Board 

Executive Directors would cascade it down through the organisation to their 

management teams. I don’t recall who I received it from but it would have come through 

one of three channels: either the project team;  University Hospitals Division’s Director 

of Nursing; or, the General Manager for Children’s Services but I cannot say for certain 

which one it was.  

 

18. I have been asked about the Scottish Government’s Single Room Steering Group, the 

Delphi Consultation and the introduction of the Single Room Policy. I was not part of 

the Steering Group or the Delphi Consultation and cannot say why they were formed. I 

was not involved in the development of the single room policies CEL 48 (Bundle 4; 

Document number 1; Page 5) or CEL 27 (Bundle 4; Document number 10; Page 144). 

Similarly, I do not know whether the introduction of CEL 48 or CEL 27 lead to a review 

and update of the technical guidance. Those were matters for the Scottish Government. 

 

19. I would have been involved in the decisions about the proportion of single rooms in 

each ward in the RHCYP from the perspective of giving my clinical nursing opinion. I 

remember being involved in many of the discussions with the different clinical teams 

that the project team led as well as discussions with my senior nursing team about this 

issue.  I recall we considered the different clinical specialities and what the proportion 

of single rooms should be based on the clinical needs of the patients. This is an 

important point; it was not the same for every ward. It varied with each speciality 

depending on the children’s clinical needs.  

 

20. For example, taking account of the clinical needs the recommendation was for 100% 

single rooms within the Oncology ward and Child and Adolescent Mental Health Unit. 

In addition, the proportion of single rooms within the two medical wards, which admit 
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both planned and emergency admissions of children with a range of medical conditions, 

e.g. general paediatrics, respiratory, gastro-intestinal, diabetes, rheumatology and 

nephrology, was higher than within the surgical wards, due to the clinical conditions 

that children and young people admitted to these wards had, e.g. cystic fibrosis. The 

surgical wards, also admit both planned and emergency admissions for children 

requiring both general and specialist surgery, e.g. orthopaedics, trauma, ear, nose and 

throat, spinal and plastic surgery. The proposals for each ward came from the meetings 

and discussions between clinical teams and the project team.  

 

21. To reach the  decision about this issue a number of factors were considered which would 

have included clinical risks, patient mix of condition/disease, patient dependency, 

observational needs and age range of patients.  This then allowed the clinical staff to 

consider the appropriate ratio of single rooms and four bedded bays within a ward area. 

At that time, as was still the case when I retired, a significant number of children 

admitted to hospital were under the age of 2. Children, especially younger children, feel 

isolated and alone when in a single room, they need social interaction as part of the 

mental and physical development and this is more difficult to achieve when in a single 

room particularly if a parent is not resident with the child and they are in hospital for 

longer period of time. Also, young children cannot raise an alarm or call for a nurse 

when they need help or are upset.  Another important factor is that a child’s condition 

can often deteriorate more quickly than an adult and many due to their age are not able 

to indicate this to staff. So the ability to closely observe children who are unstable is a 

key issue for clinical staff. Each child’s needs are assessed on an individual basis with 

some children requiring one to one nursing care. The level of observation required is 

dependent upon the clinical condition of the child, and determines the ratio of patients 

to one nurse. 

 

22. I would add that, in practice, clinical assessments involving Infection Prevention and 

Control are always made in relation to which patients should be admitted to a single 

room and which patients should be cohorted in a multi-bedded bays. NHS Lothian has 

its own guidance on this, namely Patient Isolation Prioritisation and Assistance with 

Isolation Prioritisation Risk Assessment (Bundle 4; Document number 6; Page 42) 

which took account of the National Infection and Prevention Control Manual, appendix 
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11 which details Best Practice and Optimal Placement in terms of room type (Bundle 

4; Document number 7; Page 50).  

 

Approval re Proportion of Single Rooms for July 2008 OBC 

 

23. I have been asked whether the Chief Medical Offer and/or the Chief Nursing Officer 

was consulted in relation to the decision taken about the proportion of single rooms in 

the RHCYP both in the 2008 OBC (Bundle 3; Volume 1; Document number 12; Page 

272) and any subsequent decision. 

 

24. In my role as Chief Nurse I would not have been involved in discussing this with the 

Chief Medical Offer and/or the Chief Nursing Officer. My recollection is that NHS 

Lothian got approval from the Chief Medical Officer in relation to the proposals to have 

a mixture of single rooms and multi-bedded bays prior to the submission of the 2008 

OBC (Bundle 3; Volume 1; Document number 12; Page 272). I cannot recall a specific 

conversation about it but think I would have been told this by either the Project Director, 

Isabel McCallum, and/or Project Sponsor, Jackie Sansbury. I knew that the Single Bed 

Accommodation Report was  in the OBC (Appendix 6.3) (Bundle 3; Volume 1; 

Document number 12; Page 426)  and I don’t think that this would have been included 

if it hadn’t been discussed with Scottish Government representatives prior to 

submission of the OBC. I believe that Jackie Sansbury in her role as Project Sponsor 

should be able to confirm the position. As I was not in the Project team at this stage I 

would not have expected to see any paperwork or documentation confirming approval. 

 

Approval re Proportion of Single Rooms for 2012 OBC  

RHCYP 

25. In 2012 NHS Lothian had to submit an addendum to the July 2008 OBC to include 

DCN as part of the Project. I was asked to review the Single Room Accommodation 

Report which was at Appendix 6.3 of the July 2008 OBC (Bundle 3; Volume 1; 
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Document number 12; Page 426) to check that the assumptions we had made then were 

still valid. 

 

26. I have been shown an email chain over 24, 25, 26 and 27 October 2011 (Bundle 4; 

Document number 14; Page 167) with colleagues in that regard. In that correspondence, 

I confirm that, whilst the paper was written in September 2007 and is 4 years old, the 

views expressed by staff at that time overall had not changed. I noted that we had not 

done any further consultation with children, young people and their families on this 

issue. I state that the paper is still relevant as the clinical reasons were still sound and 

the ability to cohort specific groups of children was very important. 

 

27. I have been shown an Action Plan dated 29 November 2011 (Bundle 4; Document 

number 15; Page 171) relating to the Scottish Futures Trust (“SFT”) Independent 

Design Review. Prior to being shown this paper I did not recall it, but on reading it I do 

now remember a design review being undertaken around this time and that I was 

involved in responding along with other members of the project team to some of the 

recommendations made. Point 5 of the Action Plan refers to a short paper explaining 

the rationale for the ratio of single bed provision.   

 

28.  I have been shown the paper the Rationale for the Proportion of Single Rooms ( Bundle 

4; Document number 16; Page 180) which is what is being referred to in the Action 

Plan, which I drafted. The clinical nurse managers along with their clinical teams were 

asked to review each of the wards and the proposed split of single rooms and 4 bedded 

bays and to confirm if there was any clinical justification for changing this.  I then 

drafted that paper for submission to the  Scottish Futures Trust. The rationale paper 

refers to the CEL 48 (Bundle 4; Document number 1; Page 5) and CEL 27 (Bundle 4; 

Document number 10; Page 144) Guidance and indicates that there was no change of 

view between 2007 and 2012 as regards the proportion for single room accommodation 

within RHCYP. This Rationale Paper (Bundle 4; Document number 16; Page 180) 

related to RHCYP only. 

DCN ---

A37609211



29. At the time of the 2012 OBC (Bundle 3; Volume 2; Document number 61; Page 672) I 

was not directly involved in the planning for DCN, this was being led by one of the 

Project Managers, Fiona Halcrow, and Project Clinical Lead, James Steers, for DCN.  

I was aware that as this was an adult facility it would have 100% single rooms.  I was 

not involved in the discussions with the clinical teams in DCN about deviating from a 

100% single rooms, this was led by the DCN Project Manager and Clinical Lead.   I did 

review the paper that was produced providing the rationale for requesting two 4 bedded 

bays and supported the decision to seek a derogation in 2013 called the “Rationale for 

request for 2 x 4 bed ward and 16 Isolation/single bedrooms and en-suites within the 

new DCN Acute Ward” (Bundle 4; Document number 17; Page 182). At the time this 

paper was written I wasn’t directly involved on a day to day basis with DCN but I did 

have an overview of what was happening in DCN as the Project Team worked very 

closely together. The Project Manager asked me to review the paper given my 

involvement with RHCYP in relation to single bedrooms and 4 bedded bays.  I was 

informed that the derogation from the guidance had been approved by the Chief 

Medical Officer and Deputy Director (Capital and Facilities), Scottish Government and 

was aware of the email that was sent on 16th July 2013 (Bundle 4; Document number 

19; Page 189). 

SHTM 03-01 

30. I have been asked about SHTM 03-01, Table A1 (and its predecessor SHTM 2025). 

At the time of the planning for the new hospital I was aware that there were a number 

of technical guidance documents which would have included ventilation, but I did not 

have the expertise or knowledge of them. Any considerations as to ventilation or other 

technical requirements would be a matter for the engineers and technical advisers and 

I do not specifically recall having any discussions with engineers or technical advisers 

prior to the commencement of the procurement exercise.  

STATEMENT OF TRUTH [to be signed by witness once statement is finalised] 

I, Janice MacKenzie , confirm that:  

(i) The contents of this statement is the truth to the best of my knowledge and 

recollection;  
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(ii) I am willing for this statement to form part of the evidence before the Scottish 

Hospitals Inquiry.  

(iii) I am willing for this statement to be published on the Scottish Hospitals Inquiry 

website. 

Signature:  Janice Mackenzie 

Date:  20th April 2022 
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Statement of 

Edward McLaughlan 

MBA, BEng (Hons), CEng, MIHEEM 

Experience and Expertise: 

1. My name is Edward McLaughlan and my address is - c/o NHS National Services

Scotland, 5 Cadogan Street, Glasgow.  My date of birth is  and I am 59

years old.  As of 19 April 2022 I have been seconded to NHS Lanarkshire to work on

the project to replace Monklands hospital and my role will be to help the project team

to provide assurance of compliance with all appropriate standards and guidance in scope

for NHS Scotland Assure.  Prior to this date I was an Assistant Director of Health

Facilities Scotland, having held that post since 2006. Health Facilities Scotland provides

support to the health service in Scotland in matters that relate to the design, operation,

maintenance, and disposal of its buildings.  It is part of NHS National Services Scotland

(“NSS”) which is a National Health Board providing support to the NHS in a diverse

range of topics.  NSS is part of the health service.  Since the creation of NHS Scotland

Assure in 2020, Health Facilities Scotland is now part of NHS Scotland Assure, which

in turn is part of NSS.  I led a team of approximately 40 national leads and advisors to

deliver a diverse range of services including developing national strategies and change

programmes to deliver safe, effective healthcare facilities.  I was accountable for various

services including estates elements of infection prevention in the built environment,

research, statutory compliance, critical engineering services (water systems, ventilation

etc), medical device safety and sustainability.  To provide perspective on the level of

resource available to support NHS boards during the period the Inquiry is considering,

i.e. 2009 to the present, the resource available in engineering has been one member of

staff across all health boards.  I fulfilled a similar role to this during the 1990s, but not 

during the period the Inquiry is considering, i.e. 2009 to the present. At this time it was 

mainly filled by Ian Stewart and then Ian Storrar.  Ian Stewart was a temporary member 
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of staff who fulfilled the role between two permanent members of staff; Lex Campbell, 

who left the role in 2011, and Ian Storrar who came into the role in 2015.  

2. I was a member of the directorate management team for NHS Scotland Assure and have

played a part in the development of that service from its inception.  NHS Scotland

Assure was formed to ensure that the buildings NHS Scotland builds and operates are

compliant with appropriate standards and guidance.  It was launched in shadow form in

late 2019 and full form in Summer 2021.  When NHS Scotland Assure launched, Health

Facilities Scotland was encompassed in it and therefore my role with Health Facilities

Scotland and with NHS Scotland Assure were one and the same thing.

3. Prior to my assistant director role I was a director of NHS Scotland Property &

Environment Forum Executive from 2002 to 2006. This is the organisation that became

Health Facilities Scotland.  Before this, the same service was called the Healthcare

Engineering & Environment Unit, where I was Principal Engineer, providing the Health

Service with technical advice on engineering and environment issues.  I came to the

Health Service from Winton Caledonian, a ventilation and water hygiene consultancy,

where I was a Principal Engineer from 1993 to 1995.  Prior to that I held posts in the

Property Services Agency, which managed the non-health government property

portfolio, and in the British Merchant Navy, serving as an engineering officer.  I have

the following academic qualifications and membership:

MBA - Master of Business Administration (1996) 

BEng (hons) - Bachelor of Engineering with Honours (1991) 

CEng - Chartered Engineer (1993) 

MIHEEM – Member of the Institute of Healthcare Engineering and Estate Management 

(1996) 

4. I have a Bachelor’s degree in Environmental Engineering. Environmental in this case

refers to the built environment and thus the degree is in building services such as

heating, lighting and ventilation. Therefore, I have qualifications relevant to ventilation

but I would not class myself as an expert in healthcare ventilation as I have not spent

the majority of my career working on this topic.
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General Principals of Hospital Ventilation: 

5. Scottish Health Technical Memorandum (“SHTM”) 2025 (superseded by SHTM 03-

01), SHTM 00 and SHTM 03-01 are engineering guidance notes. The SHTMs are the

Scottish version of UK guidance relating to healthcare engineering.  They are there to

support the people who provide these services.  I understand that in both the projects

under consideration by the inquiry, they were used as part of the briefing process for the

design.  They are issued to the health boards as guidance, but if they are specified in a

contract then they become contractual requirements.  It appears to me from early

interactions relating to the Inquiry, that those not close to the issue might assume they

are an instruction manual handed out by government.  This is not the case; they are the

health service’s interpretation of the responsibilities it has under the applicable

legislation, regulations, codes of practice and government policy.  These obligations

include those enabled under the Health and Safety at Work act and other instruments

such as the Building (Scotland) regulations.  The 03-01 series follows on from the 2025

series, which was guidance originally published in the early 1990s, which in turn built

on earlier guidance.  The elements and typical functions of a hospital ventilation system

are set out in SHTM 03-01 (Bundle 1, document 9, page 618)  at Paragraphs 1.40 to

1.56.   I consider my view on what is meant by ventilation and why it is important to be

in line with this as the guidance was issued to NHS Scotland under my remit.

6. I have been asked what features of a ventilation system are relevant to patient safety and

care.  The role of the ventilation system is set out in SHTM 03-01 Part A (Bundle 1,

document 9, page 618) at paragraphs 1.1 to 1.56.  The ventilation system, taken as a

whole, is relevant to patient safety and care.  It is best to approach it in that way, rather

than trying to break down components of it as being relevant individually to patient

safety and care.  The ventilation system has implications for the safety of staff and

visitors as well as patients.  These implications are situation specific.  Some examples

include; if the filtration in the ventilation system was fitted wrongly it could allow

particulate contamination into the space.  If the air change rates in a space are not

A37609211



sufficient then the contaminants in the air won’t be diluted sufficiently.  If the 

temperature in a space is wrong, the windows might be open when they are supposed to 

be closed or vice versa.  Another example is if the humidity is wrong, it can promote 

mould growth in some circumstances.  It should be noted here that ventilation is only 

one aspect of the protection of patients from harm.  

7. The safety implications of the “parameters” that can be controlled are also situation

specific.  The way in which the guidance and the work arising from it affects a burns

patient for instance will be different from the safety requirements relating to an

infectious patient.

8. SHTM 03 01 Part A (2014) Paragraph 7.6 says “The supply of air to a room has four

main functions:  to dilute airborne contamination; to control air movement within such

that the transfer of airborne contaminants from less clean to cleaner areas is minimized;

to control the temperature and if necessary the humidity of the space; to assist the

removal of and dilute waste gases where used.”

9. It goes on to explain at 7.8 “There are four routes whereby airborne contaminants may

appear in a room:-  through the supply air;  shed directly by the room occupants;  arising

as a result of the work activities;  transferred from adjacent spaces.”

10. Differential pressure will prevent contamination between areas when doors are closed.

Information on air leakage through closed doors and hatches for a range of differential

pressures is given in Table A3 of SHTM 03 01.

11. Whilst patients, staff and visitors can contract infections in any part of a hospital, as

they can outwith a hospital, those at particular risk, because of immunocompromise or

open wounds, are accommodated in specialised facilities as described in SHTM 03 01

Part a, section 7 “Specialised Ventilation Systems”.

12. The parameters ventilation systems are intended to control are set out in section 1 of

SHTM 03 01 Part a.  These include comfort conditions, such as temperature, air

movement, fresh air requirements, air cleanliness, odour dilution and in the case of air
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conditioning, humidity.  More specialised systems are intended to fulfil specific safety 

requirements including dilution or removal of harmful substances including 

microorganisms and gases, prevention of contamination to/from adjacent spaces, or the 

prevention of the introduction of contaminants through specialised filtration. 

13. There are always conflicting requirements when designing, building, and operating a

real hospital.  It is important to say at this point that I have no direct experience in

designing or building a hospital.  The inputs that go into making a new healthcare

facility are very numerous and each piece of guidance must be considered in ‘the round’.

Things like availability of staffing, location of the facility, height of building are all

inputs that have to be considered. They all interface with each other in such a way that

they can have impacts on each other, and decisions have to be taken with that in mind.

In trying to deliver the best possible patient care, those responsible have to take in to

account things other than ventilation, such as staff and costs. In this way, over

engineering the building would detract from the balance of the best possible overall

package of care.  Some compromises might be required in the design and build

involving for instance requirements of energy efficiency and space.

14. Compliance with the principles set out in SHTM 03-01 should, in my view, be

achievable in most circumstances.  Where a decision is made not to comply with

guidance, those designing the facility should develop an appropriately safe design for

agreement with those responsible for the facility.  The guidance sets out a good approach

to dealing with issues, which is peer reviewed.  It may set out at times, more than one

approach, and even within the guidance a choice between options may be available.

Following a different approach that is not set out in the guidance is not necessarily

wrong.  If the Health and Safety Executive (HSE ), for example, are considering a health

and safety matter, they will likely look to see whether an approach taken outwith the

guidance has been properly considered and assessed by the professionals responsible.  I

would not expect the SHTM guidance to be HSE’s starting point.  From my

understanding, HSE will go in if there is a safety issue to investigate, they will look at

legal requirements and the regulations enabled under legal requirements.  If the specifics

are not contained in those two levels, I would expect them to look for best practice

guidance.    I am not aware of better guidance than that issued by HFS and its UK
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equivalents. 

15. It may be that compliance with named guidance is specified in a contract.  Where that

is the case, a process is required to manage choices which have to be made within the

guidance and to ensure that any derogation is controlled and agreed.

Technical Guidance: 

16. The following is a list of the main categories of technical guidance, relevant to Scottish

hospitals, produced for use by the NHS in Scotland:

a) Scottish Health Technical Memoranda – SHTM

These give comprehensive advice and guidance on the design, 

installation and operation of specialised building and engineering 

technology used in the delivery of healthcare (for example medical gas 

pipeline systems, and ventilation systems). They are applicable to new 

and existing sites, and are for use at various stages during the inception, 

design, construction, refurbishment and maintenance of a building.  

b) Scottish Health Facilities Notes – SHFN

These give comprehensive guidance on the operation of healthcare 

facilities.  The topics within the group of guidance includes infection 

prevention and control, cleaning services frameworks, security, and 

health and safety. 

c) Scottish Health Planning Notes – SHPN

These give comprehensive guidance on the operation of healthcare 

facilities.  The topics within the group of guidance includes planning for 

in-patient facilities for both adults and children, accident and emergency 

facilities, and isolation facilities.  
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d) Scottish Health Technical Notes – SHTN

These provide comprehensive guidance on a range of healthcare specific

standards, policies and current best practice.

e) Health Building Notes – HBN

Health Building Notes should be read in conjunction with the relevant 

parts of the Health Technical Memorandum series.  Health Building 

Notes give best practice guidance on the design and planning of new 

healthcare buildings and on the adaptation or extension of existing 

facilities.  

17. All of the above guidance, with the exception of Health Building Notes, is produced and

maintained by HFS in collaboration with the NHS Scotland Health Boards.  HBNs are

produced by NHS Improvement in England, but may be approved by HFS for use in

Scotland.  Health building notes only apply in Scotland when they have been reviewed

and approved for use, rather than producing a separate Scottish document.

18. Production of guidance is through peer support; it is not hierarchical.  By this I mean it

is not an instruction manual handed down by government for health boards to comply

with.  The health service works together to develop appropriate guidance for people

who may be working on various aspects within a project, in order that they get a good

comprehensive overview of a specific topic.  When it comes to producing guidance, we

recruit the best expertise both within and outwith the UK.  When the guidance is

produced the people who do the drafting tend to be authorising engineers, however,

other disciplines are involved both in the drafting of the guidance and the production of

source materials, such as research papers, clinical experts and construction experts.

Authorising engineers are part of the external advice structure that sits within the

engineering governance structure set out in SHTM 00.  These are people who tend to

spend the majority of their working time on one topic have a degree of expertise which

makes them well suited to the production of guidance.  Contributors also include

educators, manufacturers, non-engineering roles such as infection control experts,
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clinicians, and professional bodies. Consultation on the guidance is wide and multi 

layered.  HFS works with the territorial health boards to facilitate production of the 

guidance.  This approach goes back to before the time HFS was part of NSS, and follows 

the devolution of responsibility for all aspects of managing property from government 

to the NHS in the 1990s.  The Healthcare Engineering and Environment Unit, which sat 

within West Lothian NHS Trust, was set up by the NHS Scotland Estates Environment 

Forum, a group of estates leads from each of the NHS Trusts in Scotland.  In the mid 

1990s, the Estates Environment Forum was chaired by the Chief Executive of West 

Lothian NHS Trust and concentrated on Environmental and engineering issues at that 

time.  It subsequently moved, with the chair role of the forum, to Borders NHS Trust 

and over time its remit expanded to include property, fire, facilities management, 

decontamination and other topics. 

19. Estates and Facilities guidance in NHS Scotland is developed jointly between NSS and

the health boards.  I have mentioned NSS specifically here because although the

majority of the work is done by HFS, there are other parts of NSS that are relevant such

as procurement and infection control.  The sign off process for guidance is through

stakeholder groups, representing the best expertise NHS Scotland has on each topic.

The process is that a draft goes to stakeholder group of those who will use it from the

service and is modified as necessary, before being put out to wider consultation.  A

finalised version is then put to the stakeholder group for their agreement.

20. These stakeholder groups do not need to contain one representative from each board.

Rather it is a group whose representatives are nominated by the engineering lead for

each board, through the Scottish Engineering Technology Advisory Group, to best

represent the expertise in the service in that topic.  The Scottish Engineering Technology

Advisory Group is one of three advisory groups that are involved in the operation of

HFS.  The other two are in relation to property and capital planning, and facilities

management.   There could also be some non-health board people on the group if their

expertise is seen as advantageous.  The groups are at liberty to recruit anyone that they

see fit.  For example, the ventilation group currently has a seat for an external

authorising engineer and an infection control representative.  During the period in

question there was not a specific seat for infection control on the national advisory

A37609211



groups and collaboration was directly between HFS and Health Protection Scotland 

(HPS) Antimicrobial Resistance and Healthcare Associated Infection (ARHAI) as most 

of what is discussed at these engineering meetings is not relevant to infection control. 

21. There are currently four stakeholder groups: Heating and Ventilation; Water; Electrical;

and Medical Gases.  There have always been groups established for specific subjects

such as those listed.  From my memory these four advisory groups have been place for

the majority of the time under consideration.  Each reports to the Scottish Engineering

Technology Advisory Group, which reports in turn to the Strategic Facilities Group.

The Strategic Facilities Group is made up of Directors of Facilities from each of the

health boards and is traditionally chaired by the director of HFS.  This is the only group

that is normally chaired by the HFS director, as the culture we promote is for the health

boards to ‘own’ the groups.  HFS are present at all the groups, but not normally chairing,

as HFS’ role is to support rather than direct the service.

22. The creation of NHS Scotland Assure will not change that relationship.  NHS Scotland

Assure’s role is to support the territorial boards to provide assurance to government and

others.

23. Most HFS guidance originates from HTMs, produced for the Department of Health in

England.  Four nations input is part of the process in the drafting of the HTMs.  It is

important to have a common approach to the thrust of the guidance across the UK, as

patients should expect to be treated in facilities of a consistent standard and the

engineering principles do not change depending where in the UK the building is.  The

contractors in the NHS supply chain also typically operate throughout the UK, so

consistency of guidance reduces the risk of errors.  In the process of developing SHTMs

the drafting is primarily concerned with putting the HTM guidance into a Scottish

context, referring to the relevant Scottish organisations, legislation and regulation.

Where a need is identified in Scotland, HFS may take the lead in production and

guidance produced in this way is then available to feed the production processes in

England, Wales and Northern Ireland.  There are several documents in the water

guidance, SHTM 04 series, produced this way.
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24. In the 1990s and earlier, guidance was produced UK wide, and a cover letter went out

from Scottish Office, to deal with how it was to be adopted in Scotland.  Northern

Ireland and Wales take a similar approach, although each administration has taken

variations on adopting or developing guidance at different times.  For pragmatic

reasons, we do not always adapt UK wide guidance for the Scottish context.  We will

sometimes advise boards to use a UK document as it is.  This is more common with

Health Building Notes than HTMs.  My colleague Susan Grant can advise on examples

if required.

25. The Inquiry are aware of all the guidance issued by the NHS that is relevant to

ventilation systems in hospitals.  Additional relevant guidance may be produced by

organisations outwith the NHS such as the clinical associations.  The Scottish Building

Standards Agency issues Technical Standards that govern the air tightness of buildings.

General guidance on ventilation systems, not specific to the NHS, will be found

elsewhere, examples include the guides issued by The Chartered Institution of Building

Services Engineers, the Building Services Research and Information Association,

Building Research Establishment, Heating and Ventilating Contractors Association,

Institute of Healthcare Engineering and Estate Management.  Where NHS specific

guidance does not cover an issue, the professionals involved will use their professional

judgement and possibly refer to other guidance in resolving the issue.

26. To the best of my recollection, there has been no specific direction from SG in relation

to any HFS guidance, other than mandating compliance with decontamination guidance

in the wake of the BSE crisis in the early 2000s.

SHTM 00 Best Practice Guidance for Healthcare Engineering – Policies and Principals: 

27. As assistant Director for the Engineering, Environment and Decontamination section of

HFS, I was responsible for the department that published this guidance.  The current

version was published in February 2013.  I am not sure of the date of first publication

of this document in its original form.  A search of our records has been undertaken but

a copy of the original guidance from before February 2013 has not been found.  The

search was undertaken by two of my colleagues, our principal architect Susan Grant and

A37609211



our research manager Geraldine O’Brien.  Although NHS NSS has a document retention 

policy requiring documents disposed of to be recorded, we do not appear to have a 

record of when, or by whom, those documents were disposed of.  In recognition of that, 

as part of Assure, we have created a computer based quality management system based 

records system.  

28. I would not have been personally involved in the drafting of SHTM 00.  That would

have been undertaken by Ian Stewart (now unfortunately deceased).  Ian Stewart was

the principal engineer at the time.  I would have read and discussed parts of the

document with Ian.  I was familiar with the document upon which it was based (HTM

00).  The document would have been signed off by a stakeholder group and authorised

for publication by myself.  A specific Stakeholder Group may have been convened at

the time and would have reported to the Scottish Engineering Technology Advisory

Group.

29. The purpose of SHTM is explained in the executive summary of the document and in

section 1 “scope”.  SHTM 00 states, on page 4, that it seeks to provide “general

guidance”.

30. SHTM 00 (and HTM 00 on which it is based) was introduced at the time the SHTM

(and HTM) suite moved from the old four digit (e.g. 2025) numbering system to the

new two and two digit format (e.g. 03 01), taking the numbering of ventilation

documents as an example.  It was recognised that, as the older documents had been

developed at different times by different people, there were differences in how they each

expressed the overarching management requirements, which could lead to confusion.

SHTM 00 brought together and standardised the terminology and structures applicable

to all SHTMs.

31. In the Executive Summary, SHTM 00 states that “The aim of Scottish Health Technical

Memorandum 00 is to ensure that everyone concerned with the management, design,

procurement and use of the healthcare facility understands the requirements of the

specialist, critical building and engineering technology involved.”
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32. The document is provided as guidance for suitably qualified and experienced

colleagues.  It is general in as much as it cannot possibly cover every circumstance in

which it might be used and comprehensive in that it covers all the key issues within its

scope.

SHTM 00 states, at page 8, that: 

a. “Regardless of procurement route, whether by traditional means or through a

Public Private Partnership (PPP), it is essential that, as part of the briefing

process, those involved in the provision of the facility are advised that all

relevant guidance published by Health Facilities Scotland (HFS) is available

electronically for purchase from HFS. In selecting technical advisers and

preferred bidders, it is strongly recommended that their healthcare experience

or credentials are thoroughly verified by the NHS Board. References should be

obtained and followed up.

b. Only by having a knowledge of these requirements can the healthcare

organisation’s Board and senior managers understand their duty of care to

provide safe, efficient, effective and reliable systems which are critical in

supporting direct patient care. When this understanding is achieved, it is

expected that (in line with integrated governance proposals) appropriate

governance arrangements would be put in place, supported by access to suitably

qualified staff to provide this ‘informed client’ role, which reflect these

responsibilities.”

33. I am asked by the Inquiry team to explain why this statement was included in SHTM

00. We have no record of why those involved in the production of SHTM 00 chose to

include this text, which is a modification of that found in the HTM.  That said, the duty 

of care to protect the health safety and welfare of patients, staff and visitors is enshrined 

in the Health and Safety at Work Act and its regulations. I think it was relevant and 

appropriate for this statement to be included.  The guidance was produced under my 

remit and, although I didn’t write it, I will have read it before it went out and I share 

that view.  My understanding is that the text is consistent to the legal requirements we 
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were working under and, in my view it is also good practice.  HFS guidance documents 

have been provided free of charge, rather than being available for purchase, since shortly 

after the publication of this document.  They have always been free to the NHS. 

34. The legislative requirements listed on page 21 of SHTM 00 are the main legislative

requirements, as they relate to engineering systems and activities.  Paragraphs 3.5 and

3.6 state this.

35. SHTM 00 and 03-01 carries a disclaimer that “the contents of this document are

provided by way of general guidance only. Etc”  This disclaimer was originally

introduced when the Healthcare Engineering Environment unit, which preceded HFS,

was set up as an arms-length division of West Lothian NHS Trust, having been devolved

from the Scottish Office.  The purpose was to recognise that the guidance could be used

in a number of ways, including commercial contracts, where any error might result in a

claim against the NHS.

36. I have been referred specifically to regulation 9 of the Building (Scotland) Regulations

2004, and to paragraph 3.14 of schedule 5 to those regulations which, I am told, provides

that “Every building must be designed and constructed in such a way that ventilation is

provided so that the air quality inside the building is not a threat to the building or the

health of the occupants.  I have no input into the content of building standards, nor do I

have any particular expertise in that field, other than knowing that the building

regulations are amongst the requirements that apply to the provision of ventilation in

buildings. The obligation to comply with relevant legislation lies with those managing

the construction project, although SHTM 03-01 may be seen as an appropriate means

of compliance.

37. Compliance with SHTMs is not mandatory.  SHTMs are peer produced guidance and

are there to support, rather than replace appropriate management and engineering

expertise.  As it is not mandated by government, there is no sanction from government

for non-compliance.  There may of course be sanctions for non-compliance where

compliance with guidance is specified in a contract.  It is also recognised that written
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guidance cannot apply to all circumstances, and as long as sound management and 

appropriate expertise is applied, there is no reason why safety should be compromised. 

SHTM 03-01 General Overview: 

38. The following is the inquiry team’s understanding of HFS ventilation guidance put to

me for agreement, which I have slightly modified in paragraph 36

SHTM 03-01: General Overview

The Inquiry Team advised me that they understand  that  that this guidance replaced

SHTM 2025 and is:

a) primarily intended to ensure that those responsible for developing and

operating hospitals (such as health boards) meet their various legal obligations 

relating to ventilation; 

b) that those legal obligations derive from various sources, some of which are

specific about particular requirements for ventilation, and some of which take 

the form of more general (and less defined) duties of care (such as those arising 

at common law and from sources such as the Health and Safety at Work etc Act 

1974);  

c) that in attempting to define those duties and what should be done to fulfil

them, the authors have drawn upon a variety of sources, including: statutes and 

statutory instruments; building standards; British standards; government 

publications; NHS publications, including Health Planning Notes and Health 

Technical Memoranda; industry publications by bodies such as CIBSE 

(Chartered Institution of Building Services Engineers) and HVCA (Heating & 

Ventilating Contractors’ Association); the Health and Safety Executive; DIN 

(Deutsches Institut Fur Normung); and scientific research;  

d) that the guidance is the outcome of collaboration by professionals from

diverse technical backgrounds; 
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e) that it will have been intended to be consistent, so far as possible, with related

guidance dealing with other aspects of hospital design, construction and 

operation;  

f) that, whilst its primary function is to ensure that those developing and

operating hospitals meet their obligations, it will in practice function as a source 

for health boards to define what they expect to be delivered by others whom they 

engage to design, construct and operate hospitals (and in that context may be 

used as, or at least to inform, a contractual specification); and as a source for 

those who have been engaged to design, construct and operate hospitals as 

evidence that their work reaches an objectively acceptable standard and is 

therefore likely to be compliant with the applicable legal obligations;  

g) that, whilst some aspects of the guidance may reflect an underlying legal

obligation which cannot be departed from without breaking the law, the 

guidance is not itself the source of those legal obligations and does not have any 

inherent legal status;  

h) that in many other respects the guidance makes only recommendations, albeit

ones which are informed by a wide range of appropriate technical knowledge 

and which represent a cross-disciplinary consensus, about ways in which legal 

obligations and duties might be met; but could not realistically, and does not in 

fact, seek to provide definitive rules to apply in all circumstances;  

i) that it follows that appropriate professional judgment will still be required

when designing, installing and operating ventilation in hospitals, and it should 

not therefore be assumed that slavishly following the letter of the guidance will 

be sufficient in all circumstances to produce an acceptable ventilation 

installation which is compliant with the law; and that, in any event, such 

judgment will be needed when ventilation is needed in circumstances for which 

the guidance does not provide;  

j) that departures from the recommendations in the guidance may be justified in

some circumstances, but this would have to be a matter of professional judgment 
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based on the prevailing circumstances, and be acceptable to whoever bore 

ultimate responsibility for the hospital.   

39. I have been asked to comment on the inquiry’s understanding of the guidance SHTM

03-01 that replaced SHTM 2025 above.  Whilst I broadly agree with this

understanding, there are some points I would add. In paragraph (a) I would say that 

it is important to note that that the guidance is the outcome of collaboration by 

professionals from diverse technical and clinical backgrounds.   At paragraph (f) I 

would also add that the guidance will, in practice, function at times as a source for 

health boards to define what they expect to be delivered by others, who have been 

engaged to design, construct and operate hospitals, as partial evidence that their 

work reaches an objectively acceptable standard.  Furthermore, where the inquiry’s 

understanding states that the recommendations in the guidance are “informed by a 

wide range of appropriate technical knowledge”, I would suggest this also includes 

clinical knowledge.  Similarly, I would say that the guidance follows appropriate 

professional and clinical judgment (h).  Finally, where the inquiry’s understanding 

states “that departures from the recommendations in the guidance may be justified 

in some circumstances, but this would have to be a matter of professional judgment”. 

I would add that this would also be a matter of clinical judgement in some 

circumstances. (i).  

40. Unfortunately, a search of HFS records reveals that HFS has no record of when

SHTM 03-01 was first published.  That version was based on a document labelled

SHTM 2025, which was published in 2001.  This in turn was based on a document

called HTM 2025.  There is some doubt about when SHTM 03-01 came in to being.

NSS cannot find records of the dates so these dates are largely  from memory.   HTM

03-01 was published in England prior to 2011.  Part B of SHTM 03-01 was

published in 2011 (Bundle 1, document 6, page 287) and Part A of SHTM 03-01 

was published in 2013 (Bundle 1, document 8, page 433)  then later reissued in 2014 

(Bundle 1, document 9, page 618).  I don’t recall why it was reissued so soon after 

first being published.  Part A and Part B refer to design and operation sections of the 

document.  Part A is the most relevant part for construction contracts and Part B is 

relevant for the operation post construction. 
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41. As Assistant Director for HFS, my department contained a number of services, one

of which is Engineering.  HFS published this document in Scotland, having

managed its development through a stakeholder group, representing the NHS

Scotland Boards, named the National Heating and Ventilation Advisory Group.

42. The underlying HTM guidance was originally drafted under contract by Department

of Health (of the UK Government) to a lead author with a large group of individuals

in support.  There would have been four nations input at that time.  HTM guidance

is currently published by NHS Improvement (and formerly by NHS Estates,) an

agency of the Department of Health.

43. It was adapted for Scotland by HFS through the National Heating and Ventilation

Advisory Group.  The principle adopted is that any changes should be as limited as

reasonably practicable, as the engineering aspects are generally as applicable in

Scotland as elsewhere in the UK.  What does change is the context, for instance

references to Scottish Government and health boards, rather than trusts.  There are

also some areas where practice is different in Scotland.  The majority of the

document is consistent with the HTM.

44. SHTM 03 01 was developed from the HTM by HFS, in collaboration with the

National Heating and Ventilation Advisory Group, which is a stakeholder group of

senior engineers representing the NHS Scotland Boards, who are the principal users

of the guidance.  All members of the Advisory Group are practicing healthcare

engineers with extensive operational experience of healthcare ventilation systems.

They are however, likely to have less specialised expertise than those involved in

the UK drafting process, many of whom would be Authorising Engineers, who

spend most of their working time on healthcare ventilation.  Decisions were made

by discussion and agreement, and all involved agreed to publication of the final

draft.  I have no records, but I believe infection control colleagues would have been

consulted.  The Scottish stage follows on from the UK stage where there would also

have been consultation with infection control, clinicians and professional bodies.
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45. The document is intended to be used by health board staff and contractors as

appropriate to each project.  Its intended users are described in the introduction to

the document, and in particular, paragraph 1.2, which says “This edition of Scottish

Health Technical Memorandum 03 ‘Ventilation in healthcare premises’ is published

in two sections. It is equally applicable to both new and existing sites. It gives

comprehensive advice and guidance to healthcare management, design engineers,

estate managers and operations managers on the legal requirements, design

implications, maintenance and operation of general and specialised ventilation in all

types of healthcare premises”

46. The guidance is general in that it applies to a broad range of circumstances and needs

to be interpreted in light of these.  It is comprehensive in that it covers all the main

specific healthcare aspects of the subject.

47. There have been various approaches to creating HTMs and SHTM’s over the years.

Most common is an England led agreement process for what the priorities for

guidance are.  NHS Improvement will produce around 10 document revisions a year

over the whole sphere of facilities, which includes maybe one or two engineering

documents.  HFS has input to that process. When the English document is published,

Scotland, Wales and Northern Ireland take that document and adapt it for their area.

We normally look to change as little as possible, as the engineering doesn’t change,

but what changes for each country is terminology, bodies and sometimes clinical

practice.  Sometimes circumstances in Scotland dictate that we develop specific

guidance for Scotland,  different from other parts of UK.   The review for Scotland

is normally led by the HFS Principal Engineer for engineering guidance. Typically

the document will have a number of  rounds of consultation before it is published.

48. I am asked to what extent is it acceptable to depart from the terms of SHTM03-01

and to what extent does it leave room for professional judgment?  The intention

when developing guidance is that it is to support suitably qualified and experienced

staff in both the health board and supply chain, to deliver their duties effectively.  It

is not a specification.  The client chooses which guidance it wants used in its

projects.  It is my view that all applicable guidance should be applied to any project
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unless circumstances dictate otherwise, and where guidance is not followed, those 

responsible should provide an appropriately safe alternative, but the decision is the 

responsibility of the health board.  This view is based on an interpretation of HSE’s 

approach to investigating health and safety incidents.  Health boards often cite 

compliance with guidance in their contracts, which makes compliance a contractual 

requirement and, as guidance often contains choices, a process for managing 

derogations from the guidance is necessary. 

49. The risks of not following the guidance will depend on the application, but might

include things like infection of immunosuppressed patients through inadequate

filtration, failure to adequately dilute contaminants in the ventilated space or failure

to maintain pressure differentials allowing contaminants to pass from one space to

another.  The risks differ between areas of the hospital, for example, in an operating

theatre the air is intended to be changed very frequently, around 25 changes per hour

to be able to dilute particles.  The relationship between air change rates and dilution

of contaminants is not linear, i.e. 12.5 air changes per hour doesn’t give half the

dilution of 25 air changes per hour.  Each increase in air change rates contributes

less to dilution than the one before.  It may be helpful to consider the areas of a

hospital in two broad categories; general areas and specialised areas.  For general

wards, the patient might not be well, but they are not unusually susceptible to

increased infection risk. Other than the legislative requirements under the Health

and Safety at work act, through the Control of Substances Hazardous to Health

Regulations, ventilation is also provided for comfort.  The risks are higher in relation

to specialised ventilation systems, such as those found in  table 1A.  In these areas

the ventilation system is an integral part of controls for patient safety.  An example

would be isolation rooms to protect the patient from the surroundings or the

surroundings from patient.  In a critical care or intensive care area there is a barrier

provided by ventilation that creates cascading air flows from cleaner areas to less

clean areas.

50. I am asked what review/audit processes (if any) ought to be in place to check the

compliance of a ventilation system with the guidance?  The checks and tests for

ventilation systems are set out in detail in section 8, validation of specialised
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ventilation systems. 

51. The guidance takes into account the key pieces of relevant legislation applicable at

the time of drafting.   Whilst it does not absolve users of the need to comply with

legislation, it provides a partial means to compliance with legislative requirements.

It is produced by, and consulted with, appropriate technical and clinical subject

matter experts, and can thus be taken as good practice guidance.  The guidance

identifies the most relevant pieces of legislation to the primary functions of

healthcare ventilation systems, however, it is not practical to list all legislation that

might apply in all circumstances.

52. The Preface to SHTM 03-01 notes that it was not intended to repeat unnecessarily

international and European standards, industry standards or UK legislation; but that,

where appropriate, those would be referenced.    Other pieces of legislation are likely

to apply to issues which I believe would be outwith the scope of the inquiry, such

as electrical wiring regulations, moving and handling or working at heights

regulations.

53. Paragraph 2.60 of SHTM 03-01 (Bundle 1, document 9, page 618) refers to Activity

Database A-Sheets as including specific requirements for individual spaces and

departments. This is not my area of expertise, however, my understanding is that for

the purposes of the RHCYP project, this function was performed by the

environmental matrix.  The environmental matrix specifies the client’s requirement

for the conditions to be maintained in each room.

54. Within HFS I would defer to my colleague Susan Grant, an Architect, in respect of

questions with regard to the Environmental Matrix, Activity Data Base sheets,

SHPNs that the inquiry is interested in and A Sheets.  I would be straying outwith

my competence if I was to provide detailed answers to the Inquiry’ queries on such

matters.

55. No one piece of guidance takes precedence over any other.  The ultimate decision

in the case of conflict rests with the health board team managing the project.
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56. I have been asked to comment on paragraph 1.37 of SHTM 03-01 (Bundle 1,

document 9, page 618) “In assessing the need for more specialised ventilation and

the standards desired for patient care, managers will need to be guided by their

medical colleagues and by information published by Health Facilities Scotland”.  I

believe those who manage healthcare facilities have a duty of care to understand the

risks that they are managing.  Part of that is understanding the circumstances of the

risks and that’s why the guidance is relevant.  It is important to note that the facility

is only part of the risk management required, another major part is clinical care.  For

example, if a specialised unit has effective ventilation, there might still be a risk if

the clinical care is not right, so the intention is that the decisions on what is provided

and how it is provided are broadly based and all key stakeholders views should be

considered.

Part A of SHTM03-01 Table A1 

57. Whilst a definitive answer would require reference to the original authors, my

understanding of the purpose of table A1 is to provide recommended performance

parameters for specific applications.

58. Appendix 1 (Bundle 1, document 9, page 756) is headed up “Recommended air-

change rates”, without reference to the other parameters which Table A1 contains.

I don’t believe that is significant.  It does not indicate air changes are more important

than the other parameters. As with other aspects of the guidance there is a need for

suitably qualified and experienced professionals to interpret it.  Each parameter

within table A1 has an impact on patient safety and care, and each has different

implications.

59. Air change rates are specified, amongst other factors, for the ability to dilute

contaminants.  Pressure differentials are intended to control the direction of air flow

to reduce the risk of contaminants being introduced to, or emitted from a space,

depending on whether patients are susceptible or infectious.  Temperatures are
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intended to provide a suitable environment for treatment and recovery.  Filtration is 

intended to reduce contaminants entering the space through the supply air. 

60. These parameters were selected through the experience of experts in the field over

many years, adapted over time to reflect changes in knowledge and practice.

61. The parameters, to the best of my knowledge, are based on a scientific consensus

and on judgment.  The isolation room and pressure differential models for example,

are based on full scale models and computer simulations at the Building Services

Research and Information Association (BSRIA).  Operating theatre standards are

based on tests carried out when each new model theatre was introduced, and

modelling work has also been carried out at the University of Leeds.  These origins

are, however, irrelevant in my view, when compliance is a contractual requirement.

The issue then becomes that these are the specified performance criteria required by

the board and the contractor has a contractual obligation to deliver them.

62. The question of the extent to which the parameters can be departed from, without

adversely impacting on patient safety and care is unanswerable in a general sense

and will depend on the circumstances.  This is why there is a need for appropriately

skilled and qualified professionals to interpret the guidance in light of the

circumstances.

63. It is understood that departures from the specified parameters might result from the

design process.  If the client specifies compliance with the guidance in the contract,

any deviation becomes a change to the contract requirements (a derogation) and

should be controlled and agreed in line with the requirements of the contract.

64. HFS does not have a record of how the different entries on the “applications” column

on the table were selected.  It is likely that these were through discussion amongst

those involved in creating the HTM on which the SHTM is based.  In some cases, I

believe the information has been incorporated from other sources such as clinical

bodies but the authors of the HTM would be better placed to advise.
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65. UK practice is the practice described in UK guidance, i.e. the SHTM and HTM.  UK

and US guidance are used in many parts of the world, with many countries using

these either direct, or as a basis for their own guidance.  They take cognisance of

each other and many parts of the world use one or the other.

66. The pressures reflect the application being served and the need to be able to maintain

conditions in the space, whilst still being able to perform activities like keeping

doors closed or being able to open them against the pressure.

67. The nomenclature in the filtration column is in common use in the ventilation

industry and specifies the type and efficiency of filter required.  The detail of filter

grading is beyond my expertise, however, higher numbers generally relate to greater

ability to arrest particles.   These are described paragraph 4.116 onwards and in

tables 4, 5 and 6.

68. The letters in the ventilation column signify whether the air is supplied to the space,

extracted from it or natural, and will have implications for whether the room is at

positive or negative pressure, relative to adjacent spaces.  i.e. supplied air will

exfiltrate from a space, whereas the extract of air will cause infiltration from

adjacent spaces.  This relates to whether the potential contaminant under

consideration exists within the space (extract) or in the adjacent spaces (supply).

Because natural ventilation is dependent on external factors such as wind pressure,

it can positively or negatively pressurise the space, and as such is only applicable to

spaces where pressures are not critical.

69. The types of accommodation listed in the table are in general use, however, different

names may be used in different places to relate to the same, or similar applications.

The decision about the types of patient to be accommodated and the performance

requirements that patient group requires should be decided by the health board team

at the time of specifying their requirements.  The recommended performance

parameters are set out in section 7 and Table 1a.
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70. The guidance is intended to be followed where the application is directly relevant

and, where there is a need to design for an area where there is no direct fit with an

application described in the guidance, the judgement of appropriately qualified and

experienced professionals should be relied upon, with the ultimate decision resting

with the client, i.e. the health board.  For the example cited by the inquiry team of

how the guidance would be applied in particular contexts, such as multi bed rooms

in general wards, would be expected to be treated like general wards in table 1a,

unless there was a specific reason not to.

71. Any ambiguity/uncertainty should be resolved by appropriately qualified and

experienced professionals and all relevant stakeholders, with the ultimate

responsibility for accepting any solution lying with the health board.

72. Although I wasn’t involved, I believe table 1a was added to the guidance to bring

together ventilation requirements from a number of different sources.  Some existed

in previous iterations of the guidance and some were specific to the clinical

application.   The naming conventions in the table are typical, although other names

might be used for the same, or similar applications.  Clinical staff would decide the

required level of protection for the patient group.  Since Scottish specific guidance

was first  published in the 1990s this has been accepted by the NHS in Scotland as

the applicable guidance for Scotland.  That said, it is guidance, and those in charge

of a project have the autonomy to choose to follow whatever guidance they judge

best, and it is for them to justify their approach.

Table A2 “Hierarchy of cleanliness” 

73. The hierarchy of cleanliness relates to operating theatre suites, where the essential

principle is that clean air is supplied to the operating room and then passes to

progressively less clean areas where less critical activities are carried out.  Further

information on operating suites can be provided as required, however detailed

analysis will require specialist input.

Updates to the Guidance: 
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74. The version of SHTM 03 01 that I refer to throughout this statement was published

in February 2014. It has recently been superseded by interim guidance published in

February 2022. My colleague Ian Storrar is better placed than me to describe the

process by which the new interim guidance was produced. It has been developed

from the English guidance. It is issued in interim form because some of the staff

resources necessary to complete it have been diverted to other national priorities,

such as Covid and responding to public inquiry requests.

75. I am asked whether there have there been changes to the various sources on which

the guidance is based. There may have been changes to guidance in other countries,

legislation and Health and Safety Executive codes of practice amongst others, which

may have been consulted during the drafting process of the HTM.  HFS does not

currently actively track changes to sources between updates to its guidance.
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Children & Young People: 

76. Ventilation requirements do not differ for children and young people.

Scottish Health Planning Note 04 

77. SHPN 04 is relevant to inpatient accommodation. Within that guidance is isolation

rooms, which is set out in supplement 1.  SHPN 04 supplement 1 is guidance on the

positive pressure ventilated lobby (PPVL) arrangement, which is a general purpose

isolation room intended for source, or protective isolation (infectious or

immunosuppressed patients) where a higher standard of isolation is not required.

That supplement is specifically the publication of work done with the Building

Services Research and Information Association (BSRIA). It was produced as UK

guidance by NHS estates and was then adapted for Scotland.

Documentation for Tenderers 

78. I am asked what technical guidance I would expect to be provided to tenderers

involved in a procurement exercise for a new hospital in Scotland.  The intention

when developing guidance is that it is to support suitably qualified and experienced

staff, in both the health board and supply chain, to deliver their duties effectively.

It is not a specification, unless deemed so in a contract.  The health board chooses

which guidance it wants used in its projects.  It is my view that all applicable

guidance should be applied to any project, unless specific circumstances dictate

otherwise, and where guidance is not followed, a suitably safe approach should be

taken.  Any decision not to follow guidance should be the responsibility of the health

board, rather than their advisors, and should involve all relevant stakeholders.  This

view is based on an interpretation of the Health and Safety Executive’s approach to

investigating health and safety incidents, where I would expect them to use industry

guidance as the standard to be met, and look for evidence that any deviation was

properly managed in light of the circumstances.  Health boards often cite compliance

with guidance in their contracts, which makes compliance a contractual obligation.
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As guidance may contain choices, a process for managing derogations from the 

guidance is necessary.  The guidance is developed using a wide range of expertise 

from the UK and elsewhere and in that respect can be considered best practice 

guidance.  It is not possible to produce guidance that is applicable to every 

circumstance; for example, the same guidance has to apply to a major acute hospital 

but also a health centre.  It has to be processed through the judgement of 

appropriately skilled and qualified people.  However, it is not a standard because 

there is no legislation that requires it to be complied with.  

I believe that the facts stated in this statement are true.  I confirm that I am willing for this 

statement to form part of the evidence before the Inquiry and to be published on the Scottish 

Hospital’s Inquiry Website.   

Edward McLaughlan 

20 April 2022 

. 
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Written Statement 

Jacqueline Sansbury 

 

 

 

 

 

Introduction   

1. My name is Jacqueline Sansbury. I retired from NHS Lothian in 2019. I was involved 

in the project to plan, design, and construct the Royal Hospital for Children and Young 

People (“RHCYP”) and the Department of Clinical Neuroscience (“DCN”) (“the 

Project”). Initially, I was Project Sponsor as I was Director of Strategic Planning. I later 

moved into the team as Head of Commissioning. I have been asked to provide a written 

statement to the Scottish Hospitals Inquiry (“SHI”) in relation to my involvement in the 

Project, and in particular decisions to design the RHCYP and DCN to include multi-

bed rooms. I have been provided with a list of questions from the SHI and a bundle of 

documents. This statement seeks to answer the list of questions to the best of my 

recollection. Some of the events I’ve been asked about occurred fifteen or so years ago 

and, given the passage of time, I cannot recall all of the events and documents.  

 

 

Background 

 

2. I was employed by NHS Lothian as a registered nurse from 1979 – 1994; a Business 

Manager from 1994 – 1999; Service Development Manager from 1999 – 2001; 

Assistant Director of Planning from 2001 – 2003; and Director of Regional Planning 

for South East of Scotland and Tayside (“SEAT”) Planning Group 2005 – 2008; 

Director of Strategic Planning from 2004 – 2010; Chief Operating Officer for the 

United Hospitals Division from July 2010 – July 2012; and Head of Commissioning 
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for the Project from 2013 onwards and stayed in that role until my retirement. I was 

also an Executive Director (2004 – 2008) and a member of NHS Lothian Health Board 

(2004 – 2012) and contributed to the corporate management and governance of NHS 

Lothian in those roles. As Head of Commissioning my role was to get the hospital 

equipped and ready, to support the staff in the old hospital getting them ready to move, 

to carry out the move and then to evaluate the move at the end.  However, with the 

delays, I had retired before the services were due to move in.  

 

 

The Project  

3. I was involved in the Project from the outset in around 2006 in my role as Director of 

Strategic Planning. As the Director of Strategic Planning my portfolio included the 

Strategic Business Case for the new children’s hospital. The need for a new children’s 

hospital is outlined in the Initial Agreement (Bundle 3; Volume 1; Document number 

3; Page 95) and also in the Outline Business Case (“OBC”) (Bundle 3; Volume 1; 

Document number 12; Page 272). It includes factors such as the inadequacy and 

unsuitability of the hospital for the future, the need to provide facilities for older 

children given the policy to increase the age of children being cared for in children’s 

hospitals, increasing activity levels and the need for additional modern diagnostics such 

as scanners.  

 

4. In Scotland, health boards are required to follow the Scottish Capital Investment 

Manual (SCIM) (Bundle 3; Volume 2; Document number 33; Page 120) which includes 

a number of steps to follow in order to gain approval of a new project. The first step 

was the preparation of the Initial Agreement in 2006 (Bundle 3; Volume 1; Document 

number 3; Page 95), which had to be approved by the Scottish Government. The Initial 

Agreement is a high-level document outlining the case for change and seeking 

permission from the Scottish Government to move to the Business Case process. I was 

involved in writing the Initial Agreement. I cannot recall if I wrote it all myself or 

alongside someone else. The Initial Agreement would go firstly to the Executive 

Management Team and then to the Finance and Performance Review Committee of 

NHS Lothian. It would then go to the NHS Lothian Board for approval prior to 
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submission to the Scottish Government. Once the Scottish Government have reviewed 

and approved the Initial Agreement the outline business case process can commence.  

 

5. After the Scottish Government approval of the Initial Agreement in 2006, the next step 

was to prepare the OBC (Bundle 3; Volume 1; Document number 12; Page 272) for 

their approval.  The schedule of accommodation for the new hospital was one of many 

documents also prepared at this time following workshops with the clinical and non-

clinical teams including parents. The clinical teams included people such as doctors and 

nurses whereas non-clinical teams are staff who have an important role in the hospital 

but are not clinically qualified e.g. domestic staff and porters.  These groups agreed on 

the proposed model of care in the new hospital based on the needs of the patients and 

the strategic direction of services as outlined in National and Lothian strategies. At the 

time these strategy documents were what drove the direction of services. For example, 

shifting the balance of care as much as possible and increasing the age range. They are 

all outlined in the business case.  The model of care is outlined in the OBC under 

appendix 6.2 ‘Report of proposed Redesign of Patient Pathways’ (Bundle 3; Volume 1; 

Document number 12; Page 410) 

 

6. I was the Project Sponsor for the Project and under SCIM guidance (Bundle 3; Volume 

2; Document number 33; Page 120) this role is defined as the Senior Responsible 

Officer role. The two terms are used interchangeably. The Senior Responsible Officer 

is a senior person within the organisation with the status and authority to provide the 

necessary leadership and clear accountability for the project’s success.  They will have 

ultimate responsibility at Board / Executive level for delivery of the project’s benefits 

and the appropriate allocation of resources to ensure its success.  

 

7. As Project Sponsor I did not sit in the groups detailed at paragraph 5 above but took the 

output from them into the project and through NHS Lothian Committees e.g. Executive 

Management Team, Service Redesign, Finance and Performance Review. These are all 

committees that would review a business case in advance of it being presented to the 

NHS Board. The Finance and Performance Review Committee reviews the financial 

aspects and considers affordability. The Executive Management Team reviews the 

context, why is it needed and ensures the correct research has been done to ensure a 

robust business case.  
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8. The calculations for the bed numbers were based on modelling work from two external 

companies, Tribal and Capita. Doing so allowed us to bench mark our services against 

other children’s hospitals across the country. Children’s services are difficult to 

benchmark locally because there are very few children’s hospitals in Scotland and none 

have the same specialities. These calculations were then subject to challenge by the 

clinical and management teams in Lothian and the regional planning group SEAT 

(South East and Tayside Planning Group). SEAT had a direct interest in the 

development of this new hospital as patients from their geographical board areas 

utilised the services of the Children’s hospital. Regional Planning was the mechanism 

for health boards to collaborate where services were delivered across a number of health 

board areas. I was the Director of Planning for SEAT from 2005-2008, where my role 

was to support planning for the services that delivered for more than one health board. 

This included regional services such as cancer services and children’s services. The 

other members who sat on SEAT were the Chief Executives and Directors of Planning 

from each health board. I also think there was a Medical Director, a Nurse Director and 

a Finance Director each from one of the participating health boards.  SEAT remained 

involved throughout the Project because, as users, they sent patients to the service and 

would have to review and approve our business case to allow it to proceed.  

 

The 2008 Outline Business Case for RHCYP  

9. One of the issues considered from the outset was the most appropriate room 

configuration for the RHCYP, i.e. 100% single rooms or a mixture of single rooms and 

multi-bedded bays. The issue of moving to 100% single rooms in new hospital builds 

was being considered by the Scottish Government and also in other parts of the UK at 

the time so I was aware of it.  

 

10. There were various clinical reasons why NHS Lothian considered that certain groups 

of patients should not be cared for in single bedrooms in the new hospital. NHS 

Lothian’s findings were that the best room configuration to meet the patient needs was 

for RHCYP to have at least 50% single bedrooms. The decisions about the proportion 

of single rooms in the RHCYP were taken as a result of the consultation with the 

clinicians, families and nursing groups (see Appendix 6.3 of the OBC) (Bundle 3; 
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Volume 1; Document number 12; Page 426). The consultation with the public, clinical 

and nursing groups considered the clinical risks for patients arising from the proportion 

of single bedrooms and multi-bed bays in the RHCYP. This issue was also discussed 

with Morgan Jamieson and Mhari Macleod, who were members of the project team in 

Glasgow, as they were also building a new hospital and were considering the same issue 

so we liaised on this and a number of issues. There was a collaborative approach in 

considering whether or not to have 100% single rooms. 

 

11. I am aware there was Interim Guidance for NHS Scotland on the Provision of Single 

Room Accommodation dated 15 December 2006 (Bundle 3; Volume 1; Document 

number 5; Page 152), and have reviewed it for this statement. I note that it was the 

Guidance in place at the time NHS Lothian submitted the OBC (Bundle 3; Volume 1; 

Document number 12; Page 272) for approval in July 2008.  The Interim Guidance 

(Bundle 3; Volume 1; Document number 5; Page 152) allowed for beds to be provided 

in an arrangement of 50%, 75% or 100% single occupancy rooms.  

 

12. On 13 February 2008 there was a Finance and Performance Review Committee 

meeting, at which I advised the Committee about the proposed changes re single rooms 

accommodation. It is minuted as follows on page 245 of the Finance and Performance 

Review Committee Minutes (Bundle 3; Volume 1; Document number 7; Page 244): 

 

13. This minute indicates my thinking at the time that we would need to make a case to the 

Scottish Government to derogate from the proposed changes to single room 

accommodation.  

 

14. On 28 April 2008 there was a SEAT meeting of the Joint Directors of Planning and 

Directors of Finance to discuss the RHSC OBC. I tabled the OBC and highlighted the 

70.4.5 Mrs Sansbury advised proposed changes in regulations requmng the 
provision of single room accommodation was a challenge and significantly 
affected the accommodation foot print and cost. It was important to note that 
there were clinical challenge in some areas about not providing single room 
accommodation and some latitude might be allowed through a case made to 
the Scottish Government in respect of the Royal Hospital for Sick Children, 
although not to adult wards within the rest of the acrute sector. 
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main areas for SEAT to note. In relation to single rooms, it is minuted that: ( Bundle 3; 

Volume 1; Document number 8; Page 246) 

 

 

i. “Despite pressure from the SGHD to plan for 100% single room provision, the OBC 

has been drafted to include approximately 56 [sic] single rooms following patient, 

parent and public consultation.  The design will include the ability to flex space in 

order to maximize most efficient use.” 

 

15. I can’t recall if any attendee at the SEAT meeting raised concerns about the move away 

from 100% single bed rooms. However, as members of their staff had been involved in 

the process throughout and they and their teams had approved the redesign report which 

was clear about the need for it would have been unlikely.  

 

16. In light of the ongoing consideration of the single room issue at the time, I confirm 

that I had both written and verbal discussions with Harry Burns, the then Chief 

Medical Office (CMO), explaining the NHS Lothian position and the rationale as set 

out in Appendix 6.3 of the OBC (Bundle 3; Volume 1; Document number 12; Page 

426) for seeking a derogation from 100% single rooms. I understand that NHS 

Lothian has conducted various searches but been unable to locate an email or letter 

from me to Harry Burns the Chief Medical Officer for Scotland (CMO), or a response 

from him approving the proposal for at least 50% single room accommodation, but I 

can confirm that I obtained CMO approval.   I do not recall the exact date that I wrote 

to Harry Burns or when he responded, but I think it would have been before we 

submitted the OBC (Bundle 3; Volume 1; Document number 12; Page 272) because, 

had I not received the approval on behalf of NHS Lothian, the OBC (Bundle 3; 

Volume 1; Document number 12; Page 272) would have been rejected. It was my 

responsibility as Project Sponsor to obtain approval from the CMO. The approval was 

in writing although I cannot remember if this was in the form of email or formal 

letter.  

 

17. The OBC was submitted by NHS Lothian in July 2008 and approved by the Scottish 

Government in August 2008.  Paragraphs 6.5.1 – 6.5.3 of the OBC (Bundle 3; Volume 

1; Document number 12; Page 311-312) discuss the question of single rooms as 

follows, however, they do not evidence the approval by the CMO:   

A37609211



 

 

18. For the reasons given at 6.5.1 – 6.5.3 (Bundle 3; Volume 1; Document number 12; Page 

311-312) and Appendix 6.3 of the July 2008 OBC (Bundle 3; Volume 1; Document 

number 12; Page 426), it was planned (and approved) for the RHCYP to have at least 

50% single rooms.  

 

19. In November 2008, the Scottish Government’s Chief Nursing Officer issued a letter 

containing updated Guidance on the provision of single room accommodation in 

November 2008 (“CEL 48”) ( Bundle 4; Document number 1; Page 5), which I have 

reviewed for this statement. CEL 48 stated that for all new-build hospitals there should 

be a presumption that all patients will be accommodated in single rooms, unless there 

are clinical reasons for multi-bedded rooms to be available.  

 

20. CEL 48 (Bundle 4; Document number 1; Page 5) also stated that NHS Boards should 

implement the new guidance in all schemes that have not yet submitted Outline 

Business Cases.  The OBC at paragraphs 6.5.1 – 6.5.3 (Bundle 3; Volume 1; Document 

6 .5 Room Configurations 

6 .5.1 The question of single rooms or multiple bed bays has been specifically 
explored as part of the consultation for the initial plans for the new C& YP's 
Hospitals in Edinburgh and G lasgow. The main findings of both projects 
are that children, young people and their families want a mixture of single 
and four bedded bays. These findings were forwarded to the author of an 
early draft report on single room provision in Scotland produced by 
the Scottish Government Nurse D irectors Group. 

6 .5.2 A report summarising the outcome of the Edinburgh project consultation is 
attached as appendix 6.3 . The key points identified are: 

Children, young people and their families have stated a desire for a 
mixture of single and four bedded bays 
Children as part of their development require social interaction and for 
those unable to mobilise and confined to bed, particularly for long 
periods, benefit from being cared for with other children 
Nurse: patient ratio's would require to be higher with 100% single 
rooms due to the dependence of babies and young children for all of 
their care 

6 .5.3 This additiona l information has been taken account of in the recently 
circulated draft 5 of the report identified in point 6 .5 .1 . The consensus of 
this more recen t report is lhal 100% single rooms should be the starting 
point with a risk assessment undertaken to identify why this should not be 
the case in some specialities. Based on an initial assessment, feedback 
from clinical staff and from children , young peop le and their families, a 
working assumption of at least 50% single rooms is p lanned for the new 
C& YP's hospital. 
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number 12; Page 311-312) and Appendix 6.3 (Bundle 3; Volume 1; Document number 

12; Page 426) set out the clinical reasons for the multi-bedded rooms and the OBC had 

already been submitted (and approved) by the time CEL 48 (Bundle 4; Document 

number 1; Page 5) was issued.  As already noted, I can confirm that I both spoke to and 

wrote to the CMO, Harry Burns, and obtained his approval for the room configuration 

of at least 50% single bedrooms.  

 

21. On 26 November 2008 there was a meeting of the NHS Lothian Board.  There was a 

discussion about single room accommodation raised in the context of the Royal Victoria 

Hospital, and I go on to reference “Representations” which had been made in respect 

of the RHSC. It is noted in the Board Minutes (Bundle 3; Volume 1; Document number 

16; Page 580) as follows:  

 

22. I believe that when I say “Representations” had been made in respect of the RHSC, that 

refers to my approach to and the approval from the CMO regarding the derogation to 

the national guidance.   

 

23. I have been asked about The Single Room Steering Group formed in 2006. As far as 

I’m aware, this was a Scottish Government group so I do not have the knowledge to 

say why the Single Room Steering Group was formed, what role (if any) it had in the 

CEL 48 (Bundle 4; Document number 1; Page 5) and what the key reasons were for the 

introduction of CEL 48. I do not know whether the introduction of CEL 48 lead to a 

review and update of all relevant technical guidance by the Scottish Government.  

 

89.7 Mrs Douglas commented that at a recent visit to the Royal Victoria Hospital, 
discussions had suggested not everyone wanted single room accommodation 
as required by the Scottish Government. The Chair advised he recalled the 
discussion and a major issue had been about supervision levels. 

89.8 Mrs Sansbury commented that a lot of work had been done by the Scottish 
Government looking at the benefits of single room accommodation with work 
having been commissioned within specialties to gauge the therapeutic 
benefits. She reminded the Board that national guidance had now been 
issued and would need to be complied with, albeit exceptions could be made 
if a strong enough case could be presented. Representations had been 
made in respect of the Royal Hospital for Sick Children. The challenge for the 
Royal Victoria Hospital team would be to manage work space and 
architectural design as well as using technology links like fall monitors to 
ensure the single room model worked effectively. Mrs Sansbury advised that 
evidence suggested most people preferred single rooms. 
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24. I have also been referred to the Delphi Consultation Exercise. I do not have any 

recollection of the Delphi Consultation. Again, as far as I’m aware, this was a Scottish 

Government initiative so I do not have the knowledge to comment on it.  

 

25. I have also been referred to a letter issued by the Scottish Government’s Health Finance 

Directorate in July 2010 (CEL 27) (Bundle 4; Document number 10; Page 144) 

confirming the policy that the presumption is that there should be 100% single rooms 

in future hospital developments (CEL 27), unless there were clinical reasons for 

different arrangements, which should be clearly identified in the appropriate Business 

Case and agreed as part of the Business Case approval process. NHS Lothian remained 

of the view that 100% single rooms was inappropriate for children’s services and we 

had already obtained a derogation and the OBC was approved, so there was no need to 

revert to 100% single rooms. 

 

The 2012 Outline Business Case for RHCYP + DCN  

26. In November 2010 the Scottish Government announced a change to the funding of the 

Project from capital funding to an NPD model. NHS Lothian had no knowledge of this 

change in funding until the day it was announced as part of the budget. 

 

27. NHS Lothian had already agreed that the Department of Clinical Neurosciences (DCN) 

should move to the Little France site. Prior to the announcement re the change in 

funding, the Initial Agreement for the DCN had been approved by Scottish Government 

in 2008 and NHS Lothian were invited by Scottish Government to develop the OBC. 

NHS Lothian had an OBC for the DCN re-provision ready for submission towards the 

end of 2009 but was asked not to submit the business case to Scottish Government on 

the basis that no capital was available.  

 

28. In 2012, an addendum was proposed to the existing July 2008 OBC for RHCYP to 

incorporate DCN (Bundle 3; Volume 2; Document number 61; Page 672). The 

substance of the 2012 OBC in relation to the RHCYP remained substantively the same 

as in the approved July 2008 OBC (Bundle 3; Volume 1; Document number 12; Page 

272). On 18 September 2012 there is a letter from Derek Feeley at the Scottish 
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Government to NHS Lothian’s Chief Executive at the time, Mr Tim Davison, approving 

the OBC (Bundle 3; Volume 2; Document number 70; Page 944). 

 

Single rooms - DCN   

29. In the 2012 OBC (Bundle 3; Volume 2; Document number 61; Page 679), it is stated at 

paragraph 1.26: “All new inpatient accommodation in DCN will be provided in single 

rooms with en suite facilities, in accordance with Scottish Government policy.”  There 

is then a footnote which contains reference to Scottish Government; CEL 48 (2008) ( 

Bundle 4; Document number 1; Page 5) and CEL 27 (2010) (Bundle 4; Document 

number 10; Page 144) on Provision of Single Room Accommodation and Bed Spacing. 

 

30. However, further to submission of the OBC in January 2012 (Bundle 3; Volume 2; 

Document number 61; Page 672), due to pressure from clinicians, NHS Lothian 

subsequently sought a derogation to the single bed provision. 

 

31. On 15 July 2013 at 13:32, I emailed Mike Baxter with a short paper outlining the 

justification for requesting a derogation to the existing single bed guidance (Bundle 4; 

Document Number 18; Page 187).  This derogation related to DCN only, which is a 

purely adult hospital. I state in my email that: “The clinicians wish to have 2 four beds 

wards in this are [sic] to allow for greater observations of agitated patients. This 

document gives details of the case mix and required observations. As you know this 

change was supported by David Farquharson [Medical Director] and Melanie Hornett 

[Nurse Director]. It would be very helpful to have Harry’s position on this as soon as 

this is an alteration to the reference design and has to be communicated to Bidders.” 

[explanatory text added] 

 

32. The short paper I am referring to in my email is titled: “Rationale for request for 2 x 4 

bed wards and 16 isolation/single bedrooms and en-suites within the DCN Acute Ward” 

and gives details of the case mix and required observations (Bundle 4; Document 

number 17; Page 182). 

 

33. I did not hear from Mike Baxter on 15 July 2013 so I emailed Harry Burns directly 

attaching the same paper, and state: “I also spoke again today to Prof Siddarthan 
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Chandran who leads the redesign group in DCN along with James Steers. He (and 

James) strongly supports this and he wanted me to stress how much clinical buy in 

there is to this change. He feels he has the full support of the consultant and Nursing 

staff.” (Bundle 4; Document number 21; Page 195) 

 

34. On 16 July 2013 at 09:12, Harry Burns responded to say “I’ve already been in touch 

with Mike Baxter to let him know of my support for the clinical arguments.” (Bundle 4; 

Document number 21; Page 195)  

 

35. On 16 July 2013 at 09:13, Mike Baxter responded to my initial email to say that he had 

consulted the Chief Medical Officer (Harry Burns) and that “He has confirmed that he 

is satisfied with the rationale underpinning the derogation request. The request is 

therefor approved.” (Bundle 4; Document number 19; Page 189)  

 

Single rooms - RHCYP  

36. It is clear from the OBC itself and some surrounding documents I’ve been shown 

(discussed below) that the position in relation to single bedrooms in RHCYP was 

reviewed by NHS Lothian as part of the submission of the 2012 OBC (Bundle 3; 

Volume 2; Document number 61; Page 672).  

 

37. In 2011 Scottish Futures Trust (“SFT”), who had a role supporting NHS Boards with 

procurement projects including the RHCYP and DCN re-provision, undertook a review 

of the project. I have been shown an Action Plan dated 29 November 2011 relating to 

the SFT Independent Design Review (Bundle 4; Document 15; Page 171).  Point 5 of 

the Action Plan refers to a short paper explaining the rationale for the proportion of 

single rooms.  

 

38. I have been shown the paper re the “Rationale for the Proportion of Single Rooms in 

RHCYP”, which is the paper referred to in the action plan (Bundle 4; Document number 

16; Page 180). The Rationale paper would have been drafted by Janice Mackenzie, the 

Clinical Director, with the content mainly taken from Appendix 6.3 in the OBC dated 

2008 (Bundle 3; Volume 1; Document number 12; Page 426). This indicates that she, 
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as the clinical lead on the project at the time, carried out a review of the single bed 

provision in RHCYP in around 2011/2012. 

 

39. Appendix 6 of the 2012 OBC (Bundle 3; Volume 2; Document number 61; Page 761) 

is the Future Service Model for Children and Young People. It sets out the principles 

of redesign and the findings of the consultation of NHS Lothian with patients, families 

and the public. It is noted that one of the outcomes of the service redesign was 

identifying the following key principle: “At least 50% of beds will be in single rooms.” 

There is then reference to the NHSL Single Room Accommodation Report for Children 

and Young People’s Services – 2007 (which was Appendix 6.3 of the July 2008 OBC) 

(Bundle 3; Volume 1; Document number 12; Page 426) and it is stated that: “This paper 

has been reviewed by the clinical teams in 2011 and the recommendations remain 

unchanged.”  

 

40. The position is also narrated in the body of the 2012 OBC at paragraphs 1.27 and 1.28 

(Bundle 3; Volume 2; Document number 61; Page 679):  

a. 1.27 The previous OBC for RHSC was approved in 2008 with a mixture of single and shared 

accommodation for children following consultation with children and families, to meet the 

specific needs of this age group. 58% of inpatient beds, including all adolescent, mental health 

and oncology beds, will be in single rooms with en-suite toilet and shower facilities, and 

designed for a parent to stay with their child.  

 

b. 1.28 The national review of single room accommodation provision included a submission from 

NHSL on the views of clinical staff, patients and families on accommodation for children and 

young people’s services. The NHSL review was quoted by the Scottish Government Steering 

Group in their 2008 report [Scottish Government (2008); Single Room Provision Steering 

Group Report ].  

 

41. Paragraph 2.8.2 of the RHCYP + DCN FBC (Bundle 3; Volume 3; Document number 

76; Page 748) states that “the model of care that was signed off at OBC has been 

reviewed and confirmed as valid.” It is then noted that in relation to further planning 

assumptions for children and young people’s services include: “59% of inpatient beds, 

including all adolescent, mental health and oncology beds, will be in single rooms with 

en-suite”. There is a footnote to this provision which states it is “Approved by the Chief 
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Medical Officer (2008).” This footnote is likely to be a reference to the approval I 

obtained from the CMO, Harry Burns, in 2008, but I cannot say for certain.  

 

 

 

SHTM 03-31 

42.  I have been asked about the ventilation guidance, SHTM 03-01, Table A1 (and its 

predecessor SHTM 2025) The clinicians and families would not have given 

consideration to the ventilation guidance when making the case to derogate from single 

rooms either in RHCYP or DCN. That was the role of the technical advisors. I cannot 

recall what was said to potential bidders about how ventilation guidance should be 

applied to multi-bed rooms as this was part of the technical documentation. I was not 

personally involved in the preparation of this documentation.  

 

STATEMENT OF TRUTH [to be signed by witness once statement is finalised] 

I, Jaqueline Sansbury, confirm that:  

(i) The contents of this statement is the truth to the best of my knowledge and 

recollection;  

(ii) I am willing for this statement to form part of the evidence before the Scottish 

Hospitals Inquiry.  

(iii) I am willing for this statement to be published on the Scottish Hospitals Inquiry 

website. 

Signature: Jacqueline Sansbury  

Date: 25th April 2022 
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SCOTTISH HOSPITALS INQUIRY 

Witness Statement of 

 Michael Baxter (“Mike Baxter”) 

 20 April 2022 

Professional background 

1. I am Mike Baxter, aged  years. My address for the purposes of this inquiry is c/o Harper

Macleod LLP, 65 Haymarket Terrace, Edinburgh, EH12 5HD. I have been a qualified

accountant since 1992, having qualified through the Chartered Institute of Public Finance

and Accountancy (CIPFA). I also hold a BA (Hons) degree in business studies.

2. I am currently Director of Finance and Corporate Services at the Scottish Qualifications

Authority (SQA). I previously held the role of Scottish Government Deputy Director

(Capital Planning and Asset Management) within the Health and Social Care

Directorates, having been appointed to that role on 16 February 2009, following the

retirement of my predecessor in that role, David Hastie.  I held the role of Deputy Director

until end of December 2014, when I left to take up the role of Director of Finance (and

subsequently Finance and Corporate Services) at Transport Scotland, an Executive

Agency of the Scottish Government. I took up my appointment at the SQA on 6 January

2020. I am accordingly making this witness statement in my personal capacity.

3. During the period of my tenure as Deputy Director, I chaired the Scottish Government

Capital Investment Group (“CIG”) and in that role I had responsibility for the Scottish

Government’s infrastructure investment policy for the area of health and social care. That

role included: -

 Allocating and managing the capital resources made available to

NHSScotland to invest in modern, fit for purpose assets.

■ 
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 Oversight of business case and approval processes and monitoring the

delivery of major investment projects developed by NHSScotland Boards

(time and cost).

 Providing appropriate guidance to NHSScotland in relation to the above.

 Leading input to Government Spending Reviews and annual budget cycles

for health infrastructure.

 Providing the policy context to support the strategic planning, acquisition,

management and the efficient disposal of physical assets required to support

the delivery of healthcare services by NHSScotland.

 Supporting the efficient delivery of capital investment through the

development and implementation of effective and efficient procurement

approaches.

 Establishing arrangements to support collaborative procurement of imaging

equipment across NHSScotland.

 Supporting the development and delivery of major capital projects including

those being developed through private finance, such as Non-Profit

Distributing Model (“NPD”), a Scottish derivative of Public Private

Partnership (“PPP”).

 Providing advice internally to those within Scottish Government Health and

Social Care Directorate (“SGHSCD”), Ministers and those on NHS boards

on capital investment, asset management and related issues.

4. Prior to taking up the role of Deputy Director (Capital Planning and Asset Management),

I held the role of Head of the Private Finance and Capital Unit within the SGHSCD from

August 2002.  I was in charge of the capital budget for the NHS and private finance

policy and was a member of the CIG. Key responsibilities included:

 Preparing, allocating and monitoring the capital budget for the Health

Directorates and NHSScotland.
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 Leading on the development of Spending Review capital investment strategy

input for health.

 Reviewing and approving capital investment plans within Local Delivery

Plans.

 Development of appropriate procurement methodologies to support capital

investment.

 Providing direct advice to Ministers and Senior Officers on capital and Public

Private Partnerships (“PPP”) related matters as they affect Health.

 Providing advice and support to NHSScotland in their development of

infrastructure investment proposals and procurement in accordance with the

Scottish Capital Investment Manual (“SCIM”)

https://www.pcpd.scot.nhs.uk/Capital/scimpilot.htm (Bundle 3, vol.2, doc

33, p.120). 

 Developing and updating appropriate guidance in support of infrastructure

investment.

 Reviewing Business Cases for Infrastructure investment and providing

advice to the CIG on capital related matters.

5. My colleague, Norman Kinnear, was heavily involved at the earlier stages of both the

RHCYP/DCN and QEUH projects.  He was our PPP Facilitator and Major Capital

Projects Advisor.  He left Scottish Government in around December 2011 and sadly

passed away a number of years ago.  Norman used to attend Project Board meetings for

all major investment projects including those in Edinburgh and Glasgow.  When Norman

became ill I started attending those in an observer capacity, however, cannot recollect

specific dates. Scottish Government representatives attended project board meetings in

an observer capacity given their roles in the approval of projects as members of the CIG.

Overview 
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6. In this statement I will address the undernoted themes: -

a. The Scottish Government Health and Social Care Directorates (“SGHSC”)

b. The Scottish Public Finance Manual, the SCIM and Policy on Design Quality

for NHSScotland

c. SGHSC Capital Investment Group

d. SGHSC Capital Investment Group – Business Case Review Process

e. SGHSC Capital Investment Group – Business Case Scrutiny

f. The need for a new hospital

g. Governance and Decision Making

h. Site constraints and contractual issues with Consort

i. Switch to the Non Profit Distributing (“NPD”) model

j. Reference Design

k. Design Assurance

l. Health Facilities Scotland

m. SHTMs

n. Chief Executive Letters

o. Status of other relevant guidance

p. Decision to design the RHCYP/DCN to include multi-bed rooms

q. Answers to questions posed in the Rule 8 request dated 10 February 2022

The Scottish Government Health and Social Care Directorates 

7. SGHSCD is a group of 13 Scottish Government Directorates responsible for the NHS in

Scotland.  Each directorate has responsibility for a different function relative to NHS’

delivery of health and social care in Scotland.

8. I was the Deputy Director (Capital Planning and Asset Management) within the Health

Finance Directorate (now called the Directorate for Health Finance, Corporate

Governance and Value), between February 2009 and December 2014, which covered the

period of interest to the Inquiry.  The Director at that time was Mr John Matheson, who

was Director of Finance and Information within SGHSCD. My team was responsible for
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Health Infrastructure, Investment and Public Private Partnerships, as they applied to 

NHSScotland.     

9. As I explain more fully below, all relevant business cases in relation to healthcare capital

projects in excess of NHS Board delegated limits were considered by CIG, which is

contained within Annex C of CEL 32 (2010) (Bundle 4, doc 11, p.146), which I chaired

in my role as Deputy Director and, which included my team in conjunction with

colleagues from across Health and Social Care Directorates. Health boards are reliant

upon funding approval from the Scottish Government.  If the Scottish Government does

not approve the business case then the capital project under contemplation will not be

developed/ delivered.

The Scottish Public Finance Manual, Scottish Capital Investment Manual and 

Policy on Design Quality for NHSScotland 

10. The Scottish Public Finance Manual (“SPFM”)

https://www.gov.scot/publications/scottish-public-finance-manual/background-and-

applicability/background-and-applicability/ is issued by the Scottish Ministers to provide

guidance to the Scottish Government and other relevant bodies on the proper handling

and reporting of public funds.

11. The Scottish Ministers have also issued related guidance that is sector specific.  SCIM

provides guidance on the processes and techniques to be applied in the development of

all infrastructure and investment programmes and projects within NHSScotland.  The

guidance applies to the process of project development from inception to post project

evaluation.  SCIM gives guidance on issues around investment appraisal, financial

(capital and revenue) affordability and procurement, project management and

governance arrangements required to support the development of programmes and

projects.

12. SCIM is also linked to the “Policy on Design Quality for NHSScotland” issued under

cover of HDL (2006) 58 on 23 October 2006 (Bundle 3, vol.1, doc 4, p.113) and which

has been superseded by the updated policy issued under cover of CEL 19 (2010) on 2
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June 2010 (Bundle 4, doc 9, p.99). This policy explicitly sets out at Annex A of the 2010 

policy the mandatory requirements on health boards including the requirement to use the 

Activity Database (“ADB”) developed by the Department of Health in England aligned 

to the relevant technical guidance. This was set out as mandatory requirement 5 of the 

2006 policy and mandatory requirement 7 of the 2010 updated policy. The 2010 policy 

advises at Annex B that ADB is mandatory and that while based on Department of Health 

guidance in England care should be taken to ensure that outputs are consistent with the 

technical guidance produced by Health Facilities Scotland (“HFS”). 

13. The principles set out in SCIM and the Policy on Design Quality are applicable to all

health boards in relation to the development of all infrastructure and investment schemes

regardless of their size or complexity. These are designed to provide an audit trial and

assurances that appropriate steps have been followed in the investment decision making

process.  Both SCIM and the policy should have been applicable during the business case

and approval process for the Royal Hospital for Children and Young People (“RHCYP”)

and the Department of Clinical Neurosciences (“DCN”) (together “the Project”),. The

2010 Design Policy introduced the NHSScotland Design Assessment Process (“NDAP”)

as an integral part of the SCIM and therefore the assessment of business cases.  I have

been asked if NDAP applied to the Project considering the timings of the various business

cases. I cannot recall the details of this given the timing of the Policy on Design Quality

and the approval of the various business cases, however, paragraph 1.70 of the Outline

Business Case (“OBC”) in relation to the Project submitted to CIG in 2012 refers to a

range of processes undertaken prior to the OBC receiving approval.  I would therefore

assume that NDAP or equivalent processes had been applied.

14. All health infrastructure business cases submitted for consideration will be assessed

against the guidance contained within the SCIM.  If the business cases are non-compliant

with the guidance they would not be approved without required revision/ amendment.

SGHSC Capital Investment Group 

15. Up until 12 September 2019, CIG was responsible for approving, within defined limits

as per Annex C of CEL 32 (2010), up to £5 million or recommending approval to Director
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of Finance up to £10 million or DG Health and Social Care in excess of £10 million and 

monitoring the delivery of major capital investment projects developed by health boards 

(regardless of the ultimate funding route adopted by the procuring organisation)1. Aside 

from the subsequent updating of the delegated limits, as far as I am aware, the purpose 

of CIG and the business case approval process applicable to the Project remains 

applicable today. CIG is constituted by the following Directorates/Divisions/Branches of 

Scottish Government: Health Finance – Capital, Directorate of Delivery and 

Performance, Analytical Services (Economics), Health Finance, Information 

Management and Technology, Chief Medical Officer Directorate, Joint Improvement 

Team and the Chief Dental Officer.  I was the chair of CIG between February 2009 and 

December 2014, when I then left Scottish Government Health and Social Care 

Directorates. CIG receives advice and support on planning, procurement, construction 

and facilities management issues from NHS National Services for Scotland (“NHS 

NSS”) and the Scottish Futures Trust.  CIG will also obtain advice from relevant clinical 

and policy colleagues where appropriate depending on the nature of the services to be 

provided from the facilities in question.  

16. By approving (or by recommending approval subsequently granted) the business cases

submitted to it, CIG gives health boards the assurance of SGHSC support for the strategic

justification for progressing capital schemes whilst sending a clear indication to the

private sector of the projects which are supported by SGHSC.

17. CIG also plays a vital role in providing the necessary assurances to both Scottish

Ministers and SGHSC Management Board that proposals are robust, affordable and

deliverable.

18. The CIG also acts as a forum for the development, promotion and distribution of best

practice and guidance within capital planning and development whilst providing the

SGHSC with an overview of the strategic direction of NHSScotland.

1 The CEL (32) 2010 (Bundle 4, doc 11, p.146) had graduated delegated limits. The delegated limits for 
NHS Lothian and Glasgow were set at £5m – See Appendix C of the CEL. These limits were updated 
on 15 September 2019 by DL (2019) 5.  
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19. As I mention at paragraph 15, within the SGHSC for projects above Board delegated

limits, the Chair of CIG has delegated authority to approve projects with a capital cost of

up to £5 million. For projects between £5 million and £10 million CIG will, following

the successful consideration of a Business Case, make a recommendation for approval to

SGHSC Director of Finance and Information2 who has delegated authority to approve.

In the case of schemes with a capital cost in excess of £10 million CIG will make a

recommendation to the Director General Health and Social Care. The RHCYP/DCN

received a positive recommendation, and the Chief Executive of NHS Lothian would

have been notified of this by DG Health and Social Care.

SGHSC Capital Investment Group – Business Case Review Process 

20. I understand that the Inquiry, at this time, is not focussed on the detail of the particular

business case reviews undertaken for the Project, so at this stage I describe below the 

general process by which a project was approved by CIG at the time in question in order 

to provide the Inquiry with a broad understanding of the different roles and 

responsibilities applicable to the parties involved in a business case review.     

21. It is for health boards to develop the projects that they wish to deliver.  SCIM 2011

(Bundle 3, vol.2, doc 33, p.141, para 3) makes clear that under no circumstances should

responsibility for the direction and lead production of the business case be outsourced to

external consultants.

22. The role of the Scottish Government is to consider those projects and to either approve

or reject proposals.  Projects within NHS Board delegated limits (as determined by extant

Chief Executive Letters (“CELs”), named as such because they are issued by the Chief

Executive of NHSScotland) do not require the approval of the Scottish Government.

23. When a health board wants to deliver a significant capital project (usually the upgrading

of an older facility or the development of a new facility) it must first consider whether

that is something that can be dealt with under the board’s own delegated authority or

2 Or equivalent post from time to time – post names have changed over the years 
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whether it requires reference to CIG.  The determinative factor is the value of the 

project’s capital expenditure.  Annex C to the CEL dated 19 August 2010 (Bundle 4, doc 

11, p.146) contained the delegated authority limits when I was in post.  The delegated 

authority limits have since changed [see Director’s Letter dated 12 September 2019] 

(Bundle 3, vol.3, doc 79, p.1,312). 

24. Having identified the project as one falling outwith the delegated authority limit it is

incumbent upon the health board to seek the Scottish Government’s approval (via CIG).

CIG encourages the early engagement of the health board and it is common for there to

be several meetings between CIG and the health board prior to and during submission of

the Initial Agreement, OBC and FBC (and any addendum thereto).

25. Having identified the parameters of the project the health board will submit an Initial

Agreement to CIG for review and approval.  The Initial Agreement sets out what the

health board’s proposal is about.  It explains the current arrangements by which the health

board is providing its services and why there is a need for change.  The Initial Agreement

will identify the proposed strategic/service solution(s) designed to meet the health

board’s need and should address the commercial, financial and management needs

associated with the proposal which are to be more fully developed and subject to option

appraisal within an OBC.

26. Once submitted, the Initial Agreement will be circulated amongst the members of CIG

for review and comment. Any comments or questions would then be fed back to the NHS

Board and subsequently NHS Board responses returned to CIG members to confirm

whether issues had been closed out. Thereafter cases would be considered at a meeting

of CIG.  CIG will either approve or reject the initial agreement. CIG’s consideration is

guided by the advice contained in SPFM and SCIM. If the initial agreement is rejected

the health board will be advised why with the health board either having the option to

withdraw or revise the proposal.  As with review at all stages, a rejection is likely to

prompt the health board to revise its proposal and resubmit.

27. If the Initial Agreement is approved, the health board then prepares and submits an OBC

to CIG for consideration (following approval of the OBC by the health board(s)

concerned). The OBC is expected to reconfirm the objectives/ aims set out in the Initial
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Agreement and, following an option appraisal, identify the preferred option for 

addressing the identified strategic/ service objectives. It is expected to demonstrate that 

the preferred option will deliver the necessary service change, optimise value for money, 

and be affordable and should set out the supporting commercial and management 

arrangements required for successful implementation of the option.  A health board can 

only move on to procurement once it has received approval of its OBC. 

28. Finally, the health board submits its FBC to CIG for consideration. The FBC should set

out the agreed commercial arrangements for the project, confirm that it remains value for

money, is affordable and that the organisation is ready to proceed towards

implementation of the option. The FBC will be developed within the final procurement

phase of the project and should record the detailed assessment and/or negotiations with

potential service providers/ suppliers leading to the formal signing of contracts. A health

board may also submit an addendum to its FBC if it requires further approval for matters

not contained in (or derogated from) the FBC. In the case of a PPP/NPD project a FBC

(Addendum) was a requirement to reflect the nature of the commercial agreement at

financial close of the project given that there are a number of variables relating to the

financing of the project that are only confirmed at the point of financial close (particularly

in relation to the cost of debt).

29. The level of detail required in a business case review will depend upon the scale, risk and

nature of the investment proposal. It will need to meet the expectations and information

needs of CIG, who can be consulted at any time for advice on these expectations.

30. The business cases are circulated to the members of CIG to consider the content of the

business case and the deliverability of the project.  The CIG also examines the extent to

which the project matches national, regional and local priorities set out in Local Delivery

Plans and associated Property and Asset Management Strategies.  Each CIG member

focuses on their specialist specific area of the business case (e.g., financial or clinical

aspects), and submits their comments to Health Finance & Infrastructure3 in advance of

the meeting. CIG members can also comment on other aspects of the business case if

they consider it appropriate.

3 This department was named ‘Capital and Facilities’ during my tenure. 
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31. CIG member comments are collated by Health Finance & Infrastructure, who may also

seek further clarification from the health board if necessary, before the CIG meets to take

a collective decision about the project.  CIG members, acting as a group, decide whether

to approve the project, and either seek the appropriate clarification from the health

board(s) on issues to be resolved prior to making a recommendation for approval or, if

endorsed, make the appropriate recommendation to the Director of Finance or Director

General.

32. It is common for business cases to be subject to a process of development following

initial review by CIG and updated drafts provided that address any issues/ queries/

concerns raised.  It is also common for there to be an open dialogue between the health

board and CIG as their business case progresses – in fact, this is encouraged.  The process

is designed to deliver affordable and effective solutions to health care needs across

Scotland. It is in all parties’ interests to see that that end goal is achieved.

33. The whole process from inception at health board level to approval of the Full Business

Case by CIG can take many years depending on the nature and complexity of projects.

There is also a requirement within the SCIM for NHS Boards to conduct Post Occupancy

Evaluations and Post Project Evaluations. Scottish Ministers are involved throughout the

Post Occupancy and Post Project evaluations. The Post Occupancy evaluation occurs six

to eight months after opening looking at how the facility is operating. The Post Project

evaluation is a longer-term review of how the service benefits are being met. I cannot

comment on whether they were carried out in relation to the Project as I had left post by

the time I would have expected these evaluations to be scheduled to take place.

34. The ongoing monitoring by Scottish Government post business case approval would be

in relation to the financial profile and timescales for delivery on what had been agreed.

This was exercised through ongoing financial monitoring of financial returns from NHS

Boards to SGHSCD Finance.

The need for a new hospital 
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35. The requirement for a new hospital, which was originally to be named the Royal Hospital

for Sick Children (“RHSC”) and would later become known as the RHCYP was set out

by NHS Lothian (“NHSL”) in their Initial Agreement and then more fully in their OBC

in 2008 and further developed regarding the DCN requirement in the addendum OBC in

2011. The need for the new hospital facilities was identified by NHSL and not driven by

the Scottish Government.

36. The overview of the strategic case for the Project is set out in NHSL’s OBC.

37. The role of the Scottish Ministers in the development and approval of business cases is

set out at paragraphs 26 to 34 above.

38. The development of the business cases for the Project was ultimately a matter for NHSL.

That said, I would describe the process as collaborative and myself, Norman Kinnear or

other CIG members regularly made ourselves available to provide advice to NHSL with

regards to the business case processes.  As is often the case, much of this advice was

provided in conversations both in person and over the telephone.  Advice was given both

in the run-up to the business cases being submitted to the SGHSCD for review and

throughout the CIG review process. The last thing anyone wanted was for versions of

business cases to be going backwards and forwards between health boards and SGHSCD

when matters could have be resolved via a telephone conversation prior to submission of

the business case.  NHSL had appointed their own legal, technical and financial advisors

for the Project, so would also have been taking advice from them too.

39. In addition, the Design Assessment process and Key Stage review (discussed further

below) involved HFS, Architecture & Design Scotland (“A&DS”) and the Scottish

Futures Trust (“SFT”).  These bodies did not form part of CIG but provided advice to the

CIG.  A&DS was also a statutory consultee in relation to applications for planning

permission relative to the Project.

40. SFT sat on NHSL’s Project Board once the decision to use the NPD funding route and

to include DCN was confirmed.  I explain this funding model further below. SFT

provided advice on the commercial and financing aspects of the Project and undertook a

Design Review shortly after the decision to switch the funding route of the project to

assess the extent of the design work undertaken and the basis for the capital costs of the
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Project. Key Stage Reviews were undertaken at defined points in the development/ 

procurement process as per the funding conditions set out in the Scottish Government 

Letter of 22 March 2011 (Bundle 3, vol.2, doc 43, p.376) and further comments at 

paragraph 140 below). 

41. Detail on roles and responsibilities of NHSL’s Project Board and various advisors were

set out in Appendix 21 of the Final OBC dated 27 September 2012 (Bundle 3, vol.2, doc

55, p.502).  Appendix 21 is a Project Execution Plan prepared by Davis Langdon (an

AECOM company).

42. The role of NHSL’s Project Board was Project Delivery Governance (see organogram at

Bundle 3, vol.2, doc 55, p.501) and description of roles and responsibilities set out at

p.501-510).

43. Mott Macdonald were engaged by NHSL as Project Manager and technical advisors to

NHSL (Bundle 3, vol.2, doc 55, p.505) and provided NHSL with advice and input into

their business case. Representatives of Mott Macdonald attended NHSL Project Board

meetings, but not as Board members.

44. A range of advisors to NHS Lothian were involved in NHSL’s development of the

business case (Bundle 3, vol.2, doc 55, p.505) - legal and financial advisors as well as a

significant range of professional interest within NHS Lothian.

45. In relation to the approval process, in addition to the members of the CIG considering

the various iterations of the business cases, presentations were given at CIG meetings by

NHSL (supported by NHSL’s advisors).  Again, Bundle 3, vol.2, doc 55, p.501-510) sets

out range of bodies involved in workstreams, including external bodies that were part of

process in relation to planning, etc.

46. The purpose of these presentations was to provide further context to the business case

content around the planning and delivery of the Project, highlight areas for further

discussion and offer an opportunity for CIG members to ask questions of aspects of the

project including the information presented by NHSL.
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47. Additionally, staff from SGHSCD were involved in the background in tracking progress

against outstanding issues raised by CIG and liaising with NHSL on progress being made

toward financial close.

48. I would describe the business case process as collaborative, with each party playing an

important role (highlighting that each party had different roles).   That was the approach

encouraged by SGHSCD in providing advice and guidance through the development

process to avoid unnecessary delays.

49. The process leading to the approval of business cases was iterative. There were a range

of issues identified after submission of the business cases to SGHSCD that required

resolution (including signing off Supplementary Agreement 6 (“SA6”) prior to the

commencement of procurement and, for the FBC, a range of issues identified by CIG).

50. NHSL had ultimate ownership of and responsibility for the preparation of business cases

and their approval through their own governance structures prior to submission to

Scottish Government.

Governance and Decision Making 

51. NHSL are responsible for the provision of healthcare services sufficient to meet the needs

of its health board area (and to contribute to the national provision of regional centres of

excellence/specialism).  For the most part, it is for NHSL to determine how those needs

are met (as I explained above).

52. The need to build a replacement for the Sick Kids in Edinburgh was recommended by

the expert Ministerial Advisory Group on child health, the Children and Young People’s

Health Support Group. The project sought to ensure that all acute inpatient children’s

services in Scotland would meet the gold standard of triple co-location of children,

maternity and adult services. This complemented the existing children’s hospital in

Dundee, the new children’s hospital in Aberdeen and the then planned new children’s

hospital development in Glasgow.
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53. The decision to build a new hospital was made by NHSL, although, in accordance with

the delegated authority limits that I referred to in this statement, the decision required the

approval of the relevant Scottish Government Director General.  The reasoning for

NHSL’s decision both on the need for and the proposed site for the hospital was further

set out by NHSL in the Initial Agreement, developed in their OBC for RHCYP in 2008

and further developed regarding the DCN requirement in the addendum OBC for the

DCN in 2011.

54. The decisions post-2010 in relation to the funding model to be used and the procurement

process to be followed were taken by the Scottish Government as a direct response to the

significant reduction in capital funding available from the UK Government.  All major

capital projects not yet legally committed were reviewed to assess options for

deliverability through the NPD model in order that public capital funding could be best

deployed against those projects and programmes for which the NPD model would have

been unsuitable.  This exercise was supported by SFT, at a Scottish Government level,

as an input to the Scottish Parliament budget process.  From this exercise, a £2.5 billion

programme of NPD projects was developed, covering all major elements of the public

sector, of which £750 million related to health (including RHSC/DCN).  I provide further

detail at paragraphs 65 onward below.

55. In relation to the system of governance in place at the Scottish Government for the Project

in the period up until the start of the procurement process, I would first observe that the

governance of the Project itself was a matter for NHSL.

56. SGHSCD’s involvement was in relation to compliance with the SCIM, through CIG and

Scottish Government more generally through the oversight of the Scottish Government’s

Infrastructure Investment Board (IIB) which had responsibility for monitoring the

delivery of the wider Scottish Government supported infrastructure programme. The role

of the IIB is covered further in paragraph 62 of my statement below, which I address in

some detail.

57. In a wider sense however there was governance in place in relation to NHSL’s

performance and arrangements in place (financial and operational) to monitor that. This

centred around financial and performance delivery against the objectives set in NHS

Board Local Delivery Plans (LDP’s) and supporting financial plans, which were

A37609211



Witness Statement of Michael Baxter  16 

reviewed and agreed by the Scottish Government annually and monitored on an ongoing 

basis. 

Site constraints and contractual issues with Consort 

58. My understanding of the site constraints encountered by NHSL at the initial planning

stages principally comes from the detail set out within SA6.  NHSL would be best placed

to address the site detail of the constraints they encountered and SFT and NHSL should

be able to comment on the commercial arrangements.

59. The resolution of issues with the site and access were covered via SA6. SA6 documented

an agreement between NHSL and Consort in relation to access to the land at the site,

principles regarding enabling works and the interface between the new NPD facility and

the existing Private Finance Initiative (“PFI”) contract. This agreement was the basis of

securing required support of the lenders on the Edinburgh Royal Infirmary (ERI) PFI

contract for the changes to that contract on matters relating to the interface with the

Project.

60. I believe there was a dispute between NHSL and Consort at the time unrelated to the

Project, which related to maintenance within the ERI PFI contract. That dispute

complicated the resolution of issues around SA6.

61. It was a commonly held position by SFT, SGHSC and Scottish Government’s IIB, given

the importance of de-risking the Project to avoid cost and delay, that it was important

that issues associated with site boundaries and access were addressed to provide certainty

to the project and to potential bidders.  Scottish Government approval of the OBC,

therefore, required that SA6 was resolved before a procurement could be launched in

order to remove risk and uncertainty.

62. It might be helpful, at this stage, if I give a reference to the Inquiry to explain what the

IIB’s role was.  The IIB’s terms of reference are set out here:

https://www.gov.scot/publications/infrastructure-investment-board-terms-of-reference/.
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63. I cannot recall the Scottish Government providing direct advice to NHSL on the legal or

technical aspects of the site constraints and the contractual dispute with Consort other

than for the need for these matters to be resolved prior to the launching of the

procurement exercise. NHSL were the client to the PFI contract and had legal advisors

engaged to advise them in considering these issues.  SFT were involved in the discussions

in relation to SA6 and the contractual/commercial issues.  The terms of SFT’s

involvement are captured in an SFT document provided by the Inquiry as document

(Bundle 3, vol.2, doc 43(ii), p.388).

64. The Project was regarded as complex from the outset (see the IIB RHSC briefing at

Bundle 3, vol.2, doc 54, p.484). That complexity was increased as a result of both the

interface between the Project and the existing PFI neighbouring ERI hospital site and the

change in funding route (to the NPD model – discussed below).  If the funding changes

had not been made, however, the RHSC would not have been affordable and neither it

nor the DCN could have been delivered.

Switch to the Non-Profit Distribution Model (“NPD”) 

65. The RHSC Project was originally to be funded by way of public capital investment. This

changed and an NPD model was ultimately used.  The NPD model is a variant on

previous private finance models, some of which were criticised due to the returns to the

private sector being uncapped. The NPD model changed the financing structure to ensure

that returns to the private sector were capped.   The reason for the change to NPD, put

simply, was a significant reduction in available capital funding available to the Scottish

Government as a result of the 2007–2008 financial crisis. The UK Government had

applied, at that time, a 36.5% cut in real terms over the Comprehensive Spending Review

(“CSR”) period, meaning difficult choices were required on the prioritisation of capital

budgets not only as part of the ensuing year, but also for future budgets. The Scottish

Government decided to use every lever to maintain capital investment – through the NPD

model, tax incremental financing and the National Housing Trust. The Scottish

Government’s position was that these approaches sought to protect jobs and services. At

the time of the announcement in late 2010 the aim was to minimise any delay on the
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delivery of the Sick Kids preparing for procurement as quickly as possible and by 

providing support to NHS Lothian through the SFT. 

66. The Scottish Government’s funds are drawn from the Scottish Consolidated Fund

(“SCF”).  SCF is constituted by a block payment from Westminster as well as any

revenue generated by the Scottish Government.  In 2010 the payment from Westminster

was significantly reduced.  Accordingly, major developments required the investment of

capital from the private sector.  Consequently, and as I indicated above, decisions post-

2010 were taken by the Scottish Government as a direct response to the significant

reduction in capital funding available from the UK Government.  Those decisions had to

be made in relation to the funding of new projects against the background of already

having significant capital funded commitments to other projects, including the

Queensferry Crossing and the new Glasgow Hospital (subsequently named as the QEUH

and RCH).

67. When looking at prioritisation within a capital funded programme, you consider which

projects are legally committed. If a contract has been entered into, and you are seeking

to halt that project, then that would mean breaking the contract and having to meet any

penalties that came with that. With the Queensferry Crossing and the new Glasgow

Hospital, there had also been very strong public commitments politically around both of

these projects and, given their nature, the use of public capital was deemed to be

appropriate rather than private finance. I am unable to recall what stage the procurements

had reached for these projects at the time the funding routes were being proposed or if

they were, at that stage, already legally committed. I believe that private finance was

explored in respect of the new Glasgow Hospital (QEUH/RCH), but it was deemed

undeliverable as the budgetary impact of the different accounting treatment between

public capital and private finance would not have been financially sustainable for the

NHS board (NHS Greater Glasgow and Clyde (“NHSGGC”)).

68. As indicated above, the Scottish Government took the decision to switch to the NPD

model.  SFT were heavily involved, as the decision on RHCYP was part of a much wider

review of planned projects, which led to the announcement of a pipeline of £2.5 billion

of NPD investment across the public sector in Scotland that included health facilities,

schools, housing etc.
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69. The use of private finance (including NPD) is best suited to larger stand-alone new build

facilities, generally in excess of £50 million, because of the relative costs of procurement

and the risks are better understood. This is why private finance has been rarely used on

existing buildings, where the risk profile is much higher and influenced by both the age

and nature of the building as well as historic approaches to ongoing maintenance.

70. The project was assessed as being suitable for procurement under the NPD model due to

a combination of factors.  These factors included the scale of the Project and funding

required to enable it to be developed; the known track record of hospital project delivery

via private finance at the time; market appetite to take forward such projects; and the

focus on using public capital for those projects/ uses that it was only suited to (for

example, maintenance of facilities).  Also, DCN had already been identified for delivery

through NPD (albeit the DCN project had yet to be formally progressed), but by

combining with RHSC/RHCYP there would be a single procurement given the siting of

both facilities at Little France beside ERI.

71. SFT would be well-placed to explain in further detail the NPD model and factors that

weighed in the balance as to its suitability for use for particular types of projects at the

time that such decisions were taken. There were subsequent changes to the balance sheet

classification of NPD projects as a result of the guidance on Managing Government

Deficit and Debt (“MGDD”) associated with the application of the European System of

Accounts 95 (“ESA95”). This could not have been foreseen at the time that such

decisions were taken.

72. NHSL was not consulted about the switch to NPD, prior to the decision being made.

This decision was taken at a macro level across Scottish Government and as part of the

Scottish Government’s draft budget considerations.  The budget still required

parliamentary approval.   I think it is somewhat unusual that NHSL was not consulted

about the switch to NPD, prior to the decision being made; however, that was related to

the situation with the draft budget that I have mentioned above.  I cannot recall the exact

timeline from when the decision was made and when NHSL were told of the change,

however I believe this to be a matter of weeks rather than months.  I believe Scottish

Government and Scottish Futures Trust would be better placed to comment on this.
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73. In relation to the statement at paragraph 67 of the Grant Thornton Report (Bundle 3,

vol.1, doc 2, p.39) I cannot comment on a risk assessment as the decision to proceed with

an NPD project was taken as part of wider budget considerations.  SFT may be able to

add to this. What I can say is that the alternative to NPD was that the Project would not

have proceeded.

74. As SGHSCD operated in a collaborative manner with NHS Boards, ideally NHSL would

have been consulted in relation to their preferred funding model.  At the time, however,

parliamentary processes had to be followed and, as I have said, the choice was between

agreeing to a switch to the NPD model or having no funding to take the Project forward.

There was simply insufficient capital budget available to fund the Project.  The NPD

model had been recommended to the Scottish Government by SFT, who had completed

the development work on the finance model (having considered previous criticisms of

private finance models).  Had NHSL not wished to proceed with the Project or any part

of it, NHSL could have withdrawn its business case at any stage of the process, although

the project would not have been delivered.

75. In a briefing that I drafted for the DG Health and Social Care for the benefit of the First

Minister dated 16 November 2010 (Bundle 3, vol.1, doc 29 (i), p.1120) I explained “In

moving to an NPD finance route the current procurement will require to be halted and a

new procurement commenced as soon as possible. The Scottish Futures Trust have been

requested to prepare a proposal, due within the next two days, on how it could support

NHSL to develop an NPD procurement strategy as soon as possible. SFT have been given

a clear brief to develop a proposal and strategy that minimises any delay in the delivery

of the project. It is expected that, with appropriate input from both SFT and NHSL that

a new procurement strategy could be ready within 4-6 weeks. An assessment of revised

timescales would be possible at that point.”.

76. SFT were developing and advising on the particulars of the private finance model to be

used.  I am not aware of the NPD model itself having been used on any previous hospital

project at that point; however, NPD was a variant on the established public-private

partnership (“PPP”) model with some changes in the funding structure with the aim of
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capping returns to the private sector and reducing the overall cost of debt. PPP more 

generally was a well-established model in the health sector. 

77. In relation to the DCN, Norman Kinnear was the lead Scottish Government official

corresponding with NHSL in 2009 and again in 2011 on the options and OBC.  I was

Norman’s line manager, so was sighted by him on the themes under discussion.

78. NHSL had, in November 2009, approved an OBC for submission to the Scottish

Government regarding DCN, identifying a joint build with the RHSC/RHCYP funded

through capital as NHSL’s preferred option. At that time, I advised NHSL not to formally

submit the business case to CIG at that time because the capital programme for

NHSScotland was already fully committed over the period for development NHSL were

proposing based on anticipated future funding available (note that this was also prior to

the subsequent, significant reduction in capital budgets), meaning it would not be able to

be ultimately approved at that time due to a lack of available capital.

79. In around December 2010 as part of the Scottish Government’s wider review, with SFT,

of planned projects (referred to above), the DCN was looked at again.  As I said above,

it would not in 2009 have been possible to fund the DCN through public capital funding

given the forward profile of legally committed projects across NHSScotland and the

projected funding envelope available, but a wide range of possible projects were being

looked at again through the lens of possible NPD finance.

80. As of 11 January 2011, correspondence between Norman Kinnear and Jackie Sansbury,

Chief Operating Officer of NHSL (Bundle 3, vol.2, doc 34, p.312), shows that NHSL’s

position was as follows:

“The position of NHS Lothian regarding DCN is that in Nov 2009 NHS Lothian 

approved an OBC for DCN identifying a joint build with RHSC funded through 

capital as our preferred option. At that time Mike asked us by email not to submit 

the business chase [typo: case] to CIG, indicating there was no capital available. 

The joint build remains our preferred option clinically, but you have advised that 

in order for us to proceed we must now redo the financial modelling demonstrating 
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the costs under NPD (joint build with RHSC) and PFI (at the end of the ward arc) 

with some sort of alteration to the PFI contract. 

This will not only delay the project due to the requirement to complete the modelling 

but on reflection this will also require some funding support from you for advisors 

as the posts can no longer be capitalised. I do know however Susan has already 

written to Mike re financial support for advisors.).” 

81. I took from this that NHSL wished to progress the joint build of RHSC/RHCYP and

DCN but were concerned that this would delay the Project (due to the requirement for

them to complete/ update the financial modelling) as well as the larger project being more

complex to deliver.

82. The decision to take forward the DCN as part of the Project was ultimately taken by

NHSL when it decided to submit the addendum OBC for the DCN.  The decision aligned

with NHSL’s preference to site both the RHSC/RHCYP and DCN at Little France.

83. The change in procurement route from capital funding to private finance did have an

impact in terms of delay to the Project but it is impossible to quantify the time delay that

arose simply because of the procurement route as there were other factors that led to

timescale changes.  The incorporation of DCN into the Project also had an impact on

timescales, and again I cannot quantify the amount of delay. Overall, however, the

question of how much delay arose from the change in procurement route is immaterial

because if NPD had not been used for RHSC/RHCYP, that project could not have been

delivered.  Also, if RHSC/RHCYP and DCN had been separated, there would have had

to have been separate procurements, leading potentially to three private finance contracts

on the one site and all the complexities of the interfaces between them.

84. In relation to the question of whether the switch to NPD resulted in any increased costs

to the Project, I cannot comment on the cost differential:  there is no real comparator as

public capital funding was not available to support the project.

85. Design work had been completed by BAM when RHSC was being developed under the

Frameworks Scotland procurement approach to a level appropriate for OBC approval

and delivered via public capital funding. Frameworks Scotland was the procurement
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programme implemented by HFS to support NHSScotland at the time the original 2008 

OBC for the RHSC was being developed, although this programme has been updated and 

amended twice since then. The Framework was an agreement with Principal Supply 

Chain Partners to enable NHS Boards and other NHS bodies to easily appoint contractors 

to progress the delivery of facilities without the need to undertake a full procurement 

process themselves. Frameworks Scotland was a further evolution of a procurement 

approach called “NHS ProCure21” which had previously been established in England 

successfully. Following the switch to NPD, the existing design work that had been 

completed by BAM was used to inform the reference design and scope of the Project.  

The decision to utilise the existing design work in this way was taken by NHS Lothian 

but supported by the Scottish Government and SFT.  This was so that design work already 

undertaken was not wasted and would hopefully speed up procurement process rather 

than starting again. 

Reference Design 

86. My broad understanding of the difference between an exemplar design and a reference

design is detailed below:

a) Reference Design

In public sector infrastructure procurement projects Reference Designs are

detailed designs developed by the Procuring Authority, working with an architect

or team of design consultants, before the tender bidding process. The resultant

Reference Design is a close representation of the form of structure that the

Authority is seeking at completion.

The Authority may allow some deviation from the Reference Design by the 

successful private sector tenderer but as the Reference Design is more detailed 

than an Exemplar Design (as described below) there will be less leeway to make 

significant changes to the Reference Design. The reference design does not 

include the technical or electrical requirements which would be developed by the 
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bidders as part of their tender response.  The reference design was more to do 

with spatial configurations.  

b) Exemplar Design

In public sector infrastructure procurement projects Exemplar Designs are

prepared by the Authority, again often working with an architect or team of design

consultants, before the tender bidding process and are a comprehensive, but

conceptual, design brief that establishes the Authority specifications and

requirements.

In response to the Authority’s project specifications provided through the 

Exemplar Design, the private sector tenderer produces a detailed design to meet 

the design brief. 

The Exemplar Design does not provide detailed construction information as to 

how the project is to be constructed, instead it provides what the Authority 

requires and the risk of ‘how’ to construct the project to meet the specifications 

of the Authority is transferred to the successful private sector bidder. 

87. The Scottish Ministers did not make the decision to adopt the reference design, but the

procurement approach that was taken by NHSL was agreed with Scottish Government

and SFT. NHSL had not wanted to waste design work undertaken, and this was supported

by SFT and Scottish Government on time and cost grounds. There was a balance to be

struck as NHS Lothian had invested considerable time, effort and money into identifying

what the service requirements for the RHSC were and how those were to be met under

the previous Framework Scotland procurement. However, it was also important that

bidders had sufficient scope for innovation.  The balance of risk between NHS Lothian

and the bidders also had to be considered, by applying accepted principles set out in

extant accounting standards and HM Treasury Guidance

88. Various questions have been raised by the Inquiry in relation to mandatory and non-

mandatory elements within the reference design.  I was not directly involved in the

development of the reference design. That was not the role of Scottish Government.  The
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reference design approach is described within the OBC submitted for the Project in 2012.  

NHS Boards routinely taken their own advice in the preparation of investment proposals 

and in developing business cases, as NHSL did here. Each member of the CIG had 

different areas of expertise and advice was also obtained from relevant bodies such as 

HFS, A&DS and SFT as necessary and appropriate.  CIG relied upon all such input 

during the consideration of business cases.   

89. Scottish Government’s interaction with the reference design process was limited to the

business case approvals process and as indicated above, facilitating contact with

colleagues who had knowledge of the use of reference design within procurement in

Northern Ireland.  The reference design process (including the decision to adopt the

reference design approach) was undertaken by NHSL.  SFT undertook a design review

in November 2011.  Scottish Government’s role was limited to the business case process

and, via the analysis undertaken by SFT, the use of the reference design to establish the

forecast capital and revenue costs of the proposal, not the detail of the reference design.

90. Appendix 5 of the OBC (makes clear that one of recommendations of the IIB to NHSL

is that “preparing a “reference design” for the Project is likely to have benefits in this

case, particularly considering the work undertaken to date, and recommends that the

project team [NHSL] work closely with SFT to assess bids in relation to whole life costs,

to ensure value-for-money.”

91. The Grant Thornton report (Bundle 3, vol.1, doc 1, p.30), at paragraph 107, confirms that

the decision to make use of the work produced by BAM was supported by the Scottish

Government and SFT.  At paragraph 117 it states: “The decision to make use of this work

was supported by Scottish Government and Scottish Futures Trust.  The benefit of this

was set out in the project board minutes as being able to make the procurement timeline

as short as possible.”  I agree with this synopsis.

92. I would also cross-refer to (Bundle 3, vol.2. doc 39, p. 354) where it is noted that at a

project discussion of 1 February 2011 that I attended with Jackie Sansbury, Susan

Goldsmith, Iain Graham, Norman Kinnear and Donna Stevenson, design development

was discussed and I suggested that NHSL should make contact with someone (John Cole,

the then Head of Health Estates in Northern Ireland) from Health Estates in Northern

Ireland to learn from work done there in relation to reference design, given the use of
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reference design as part of the established procurement process for health estates in 

Northern Ireland.  

93. The Inquiry wishes to know if the adoption of the reference design approach was unusual,

given the number of mandatory elements.  Given the number of mandatory elements in

a PPP procurement, greater discretion would usually have been given to bidders than was

given for the Project.  This was, however, the first NPD and the circumstances (switching

from capital funding to NPD) had no precedent in Scotland.  The use of reference design

in health capital projects had however, been applied in Northern Ireland successfully and

I advised HFS to engage with Mr John Cole, Head of Estates Planning at Health Estates

Northern Ireland.  Mr Cole had developed a procurement methodology in Northern

Ireland which had used the reference design through PFI, I believe for example the South

West Acute Hospital in Enniskillen.

94. My understanding of the driving factors behind the decision to adopt a reference design

with so many mandatory elements was that there was sufficient clarity from NHSL on

their service requirements, meaning that the additional costs of bidders each developing

designs from scratch would have led to additional costs and delays. The reference design

approach limited the level of innovation from potential bidders, but a balance had to be

considered for innovation against NHSL being clear on their requirements and reducing

the cost and time for the delivery of the project.  That said, the approach made clear those

areas where bidders would be required to innovate.

95. I am not able to describe what is meant by the term “operational functionality” with

reference to design – that was not my area of expertise on the CIG.  As I have already

stated, each member of the CIG brought their own particular areas of expertise and relied

upon the expertise of other members and external bodies such as SFT, HFS and A&DS

for their expertise.

96. NHSL would have appointed healthcare planners as advisers under the Frameworks

Scotland approach to assist with developing clinical service models and capacity

planning.  This would also have considered adjacencies of clinical specialisms. NHSL

would be able to assist the Inquiry with the role healthcare planners that they appointed

had in the development of the reference design.
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97. My understanding of the role of NHSL in the decision to adopt the reference design

approach was that considerable time (including that of clinical teams in developing

service models) and cost had been committed to the development of the design and NHSL

did not want to delay the project any longer than was necessary.

98. My understanding of the role of SFT in the decision to adopt the reference design

approach is that SFT reviewed the procurement approach through both direct

involvement and via the Key Stage Review process.  I would refer the Inquiry to SFT’s

correspondence of December 2010 (Bundle 3, vol.2, doc 31, p.108).

99. I was not directly involved with Mott MacDonald directly (they were advising NHSL)

so cannot comment upon their role in advising NHS Lothian on the decision to adopt the

reference design approach.

100. I cannot assist the Inquiry on whether other parties were involved in the decision to adopt

the reference design approach – this would be a question for NHSL.  As I have indicated

above, the reference design approach was endorsed by both Scottish Government and

SFT for the reasons I have set out.  The 2012 OBC sets out a preferred option and the

design, at that point, would not be fully formed (as in this instance).

Design Assurance 

101. As detailed in paragraph 1.2 of the SFT Report (Bundle 7, doc 14(ii), p.464) the

arrangements for agreement of project scope included an independent design review

(which was conducted on behalf of SFT by Atkins).  It was the role of SFT to be satisfied

that NHSL had appropriate design parameters and assumptions in place and report to

CIG as to whether they were so satisfied. This was consistent with the terms of the

funding conditions guidance issued by SGHSC. It was not Scottish Government’s role to

undertake design assurance or put in place design assurance processes as the project was

the responsibility of NHSL.
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102. Primary responsibility in respect of infrastructure planning rests with the NHS Board.

Page 36 of the SCIM (2011) Business Case Guide states:

"The ownership and responsibility for the infrastructure investment planning process 

rests with the NHSScotland Body developing or leading the development of the 

programme/ project in question” 

103. As part of this process, design assurance responsibility rests with the health board for the

design and delivery of projects.

104. In relation to whether an NDAP assessment took place in respect of the Project, I would

highlight that SFT undertook a design review at an early stage to assess the then status

of design development relative to the procurement process. Also, A&DS was a statutory

consultee in relation to planning permission for the Project.  Any issues raised through

the statutory consultation process would have required to have been addressed in order

to secure planning permission. The responsibility for securing that planning permission

rested with NHS Lothian. The FBC required to address whether planning permission had

been confirmed prior to the Project proceeding.

105. I have no recollection of whether SFT, or any other party, provided advice to the Scottish

Ministers with regards to whether an NDAP assessment should take place.  The process,

including independent design review, was agreed for NPD schemes and set out in the

funding conditions letter (Bundle 3, vol.2, doc 43, p.376). The role of SFT in respect of

design was establishing capital costs of the project, whether those were reasonable and

the revenue consequences of that. With regards to SFT’s role design assurance was also

set out within that letter from Peter Reekie to Jackie Sansbury dated 1 June 2011 (Bundle

3, vol.2, doc 46, p.399).  I agreed the terms of Peter Reekie's letter to Jackie Sansbury.

With regards to whether an NDAP review was carried out alongside the Atkins review,

I have only had sight of the Atkins review.

106. There were a number of design review processes undertaken as part of the project’s

development. These are summarised in paragraph 1.70 of the Outline Business Case

(Bundle 3, vol.2, doc 61, p.685).  In December 2011, I had requested the SFT Atkins

Design Review Report to be shared with HFS and A&DS to ensure there was an
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alignment of processes that had existed at the earlier stages of the RHSC project and 

those subsequently introduced as part of the Design Quality Policy for NHSScotland 

introduced via CEL (19) 2010. I have no recollection of the nature of the follow up to 

this request.     

107. The role of the Mott MacDonald (if any) in respect of design assurance was directly

agreed with and linked to NHSL, so I cannot comment further on that other than that the

support of technical advisers was referenced by NHSL in paragraph 2.94 of the OBC.

Paragraphs 2.94 to 2.97 (Bundle 3, vol.2, doc 61, p.700-701) set out the purpose of the

reference design and this was part of the OBC approved by the Scottish Government.

108. The role of the NHS National Services Scotland (“NHS NSS”) in respect of design

assurance was as part of business case review and engagement with NHSL.  There had

been engagement between SFT, A&DS and HFS as to their respective roles in developing

the project under Frameworks Scotland procurement and subsequently as part of the NPD

as set out in paragraph 1.70 of the OBC.  Given the respective roles of SFT, A&DS and

HFS, I had requested that the SFT commissioned Atkins report be shared with HFS and

A&DS and for a meeting to be convened to ensure there were no gaps.

109. In relation to what other parties were involved in the design assurance process, NHSL

may have employed specialist technical advisors, but NHSL would have to provide any

details to the Inquiry.

110. NHSL had ultimate responsibility for design assurance (see reference to overall

accountability on page 36 of SCIM Business Case Guide) (Bundle 3, vol.2, doc 33,

p.156).

Health Facilities Scotland 

111. I understand that the Inquiry is interested in the technical standards applicable to the

health services in Scotland.  In particular, the Scottish Health Technical Memoranda

(“SHTM”).
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112. NHS NSS provides services and advice to the NHS and public sector.  NHS NSS is a

non-departmental public body established under s10 of the National Health Service

(Scotland) Act 1978.  NHS NSS is independent of, but accountable to, the Scottish

Government.

113. HFS is the division of NHS NSS that has particular responsibility for the provision of

operational advice and guidance to health boards on a range of healthcare facilities topics.

HFS is responsible for establishing professional and technical standards and best

practices.  In particular, HFS is responsible for the publication of the Scottish Health

Technical Memoranda (“SHTM”).

114. SHTM are directed at those NHS boards in Scotland providing healthcare services. The

memoranda cover a range of technical practice areas and provide comprehensive advice

and guidance on the design, installation and operation of specialised building and

engineering technology used in the delivery of healthcare.  SHTM apply to new and

existing healthcare sites and are for use at various stages during the lifecycle of a facility.

115. The Scottish Government are not responsible for the publication of SHTM (see paragraph

141).  My role required me to be aware of SHTM and their importance, however, and as

I explained above, the technical application of SHTM is a matter for those providing

healthcare services.

116. NHS Boards are responsible for the facilities they operate, development of business cases

and the application of the guidance set out within the relevant SHTMs. After 2010 and

the introduction of the design assessment process and the involvement of HFS in that

respect, there was a clear expectation that NHS boards had to ensure compliance of the

projects they owned with SHTMs and technical standards.

SHTMs 

117. HFS are responsible for the preparation and publication of SHTM and can provide

information in regard to the powers and/or duties they act under. From knowledge I
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believe the drafting of the SHTM is done through a committee of technical/health experts 

from across the UK.  

118. SHTMs are directed to NHS Boards and more widely.  It was important that contractors

and advisers had access to the SHTMs. SHTM communication is a matter for HFS, and

they would be able to advise as to how they did that, including using their networks.

119. Again, I would refer you to HFS in relation to the intended role and purpose of SHTMs

and how they relate to other categories of guidance, such as:

a. Scottish Health Facilities Notes

b. Scottish Health Planning Notes

c. Scottish Health Technical Notes

d. Scottish Health Building Notes

120. HFS would also be able to explain those other categories of guidance (including who

issues them, their broad purpose, their legal status and mandatory force (if any), and to

whom they are directed).

121. In relation to the question of to what extent compliance with SHTMs is mandatory:

SHTMs are guidance, but some aspects will flow from mandatory requirements set out

elsewhere, such as in the Policy on Design Quality for NHSScotland (CEL 19 (2010))

(Bundle 4, doc 9, p.99), which includes 8 mandatory requirements for NHSScotland

Health Bodies to do various things (e.g. comply with EU, UK and Scottish Government

procurement policy and guidance; develop Design Statements when procuring new-build

and refurbishing healthcare buildings; use ADB and Design Quality Indicator tools).

122. I expected any derogation or deviation from SHTMs to be highlighted as part of the NHS

Board’s business case.  Whether any derogation or deviation was actually disclosed is a

different question, but my clear view is that the obligation was upon the health board

concerned to adhere to the guidance set out in SHTMs.  There are layers of governance

within the health boards around the development of these projects and the health boards

interact with the bidder to be compliant.
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123. It is possible to derogate from SHTMs.  If a derogation was being sought, I would have

expected the relevant health board to engage with HFS as technical experts in relation to

any proposed derogation. I would also expect the relevant health board to provide a

clinical justification and/or carry out a risk assessment dependant on the circumstances

and for that to be reflected in the business case or as a specific request. The onus would

be on the relevant health board to progress any derogation requests.  To my knowledge I

have not heard of a request for derogation from an SHTM being made. When I was

Deputy Director, the only derogation I recollect is the one related to the move away from

the single-room policy and that related to a CEL not a SHTM. I engaged with HFS and

Jackie Sansbury on this matter in 2013 and this was deemed a reasonable request with

clinical justification and was approved.

124. The NHS boards are responsible for the development and delivery of the project and for

any contracts they enter in to. The assurance mechanisms that existed within the NHSL

Board should have been sufficient to ensure they were compliant and meeting

obligations. I do not think that those responsible for the design, planning, construction

and operation of hospitals have discretion to unilaterally depart from SHTMs.  I would

expect NHSL Board to engage with HFS, both in relation to any proposed departure from

SHTMs or in the case of a SHTM not covering a particular situation, being thought to be

ambiguous or superseded by changes, for example in legislation or best practice (this

happened in relation to fire codes and waterborne infections pseudomonas following an

incident in a neo-natal unit in Wales).  In such circumstances, HFS may look to update

the SHTM.  Again, HFS is best placed to address this.

125. I am not familiar with the detail of what SHTMs, or other similar documents, applied to

the ventilation systems in the Project. Again, HFS would be able to address questions on

this.  No derogations were sought, to my knowledge.

126. I am asked about SHTM 03-01 Part A v. 2 (February 2014) (Bundle 1, doc 9, p.618) and

SHTM 00 v. 2.1 (February 2013) (Bundle 1, doc 7, p.333) each containing a disclaimer

(pages 5 and 4 respectively).  HFS would be better placed to answer questions as whether

to similar disclaimers appeared in earlier versions of the guidance and explain the

disclaimer(s) and why it is (they are) present.
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127. The Scottish Government does not have responsibility for the content of SHTMs in

general, or in particular to the version(s) of SHTM 03-01 and SHTM 00 (and their

predecessors) which applied to the Project.  That responsibility rested with HFS.  I am

unable to comment on the consequences of failing to comply with SHTM requirements

and not aware of any SHTMs not being complied with and derogation being sought.

128. The Scottish Government is responsible for the SCIM. HFS is responsible for technical

guidance that supports the development and operation of facilities.  My particular focus

was the finance and funding and compliance with the SCIM in that respect. The revenue

consequences would be reviewed by Scottish Government’s Health Finance Division.  In

relation to RHCYP in particular, because it was a regional (and indeed in some respects

national) facility, NHSL had to engage with other boards (in Tayside, Fife and South East

Scotland) around the financial consequences for them of the new hospital and accessing

its services.  The Full Business Case contained approvals from relevant NHS boards that

supported the decision to proceed.

129. The SHTM 03-01 Part A v. 2 (February 2014) (Bundle 1, doc 9, p.618) contains an

acknowledgement thanking a Steering Group led by the Department of Health, and

contributors, for producing HTM 03-01 Part A; (Bundle 1, doc 8, p.438) states that “HTM

03-01 Part A has been updated and amended by Health Facilities Scotland for use in

NHS Scotland as SHTM 03-01 Part A and the contribution from the National Heating & 

Ventilation Advisory Group is gratefully acknowledged” (page 6).  There is equivalent 

guidance that applies in England and Wales. There was engagement across the UK 

administrations to produce the guidance. I understand that there was some differentiation 

between the Welsh, Scottish and English guidance to take account of any differences in 

legislation in the different jurisdictions. This was not uncommon around technical 

guidance generally.  HFS will be able to advise more fully on this as they were 

participants in the process but the Policy on Design Quality in NHSScotland and the 

requirement for use of ADB set out at Annex B of that document stresses the need for 

NHS Board to ensure that the requirements of Scottish specific guidance are taken into 

account. 

Chief Executive Letters 
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130. A CEL is an instruction to the NHS by the Chief Executive of NHSScotland around what

needs to be done and how it should be done.  The contents and subject matter vary.  The

relevant policy division is responsible for drafting and advising, guided by the relevant

director.  CELs are not developed in isolation.  CEL 48 for example was the consequence

of wider engagement across the system via the Single Room Steering Group and the

revision of Capital Planning arrangements via CEL 32 (2010) (Bundle 4, doc 11, p.146)

a consequence of the work of the Capital Strategy Group.

131. The Scottish Government is responsible for (a) drafting and (b) issuing CELs.  They are

issued in accordance with the relevant established delegation of functions in terms of

statute and established framework governing the relationship between SGHSC (acting

under the Cabinet Secretary for Health and Social Care) and NHS Boards.

132. The process that is followed before a CEL is issued varies depending on the nature of the

subject. In the case of the SCIM, Capital Planning Arrangements and Single Room Policy

working groups had been established with interests from across NHSScotland

participating in the development of policies and/ or guidance.

133. CELs are addressed to the Chief Executives of NHS Boards and, when issued, are copied

to Directors within NHS Boards with responsibilities in relation to the subject matter of

the particular CEL (e.g., Finance, Estates, etc.).  In my time in post, there were also

weekly bulletins that were put out to NHS Boards and accessible from the Scottish

Government’s website, which made others aware of CELs.  Scottish Government

expected that the recipients of CELs would cascade the information to all who should be

referring to it.  Technical advisers to NHS Boards should be aware of CELs both through

engagement with their clients and through general public access to the information.

134. The intended purpose of CELs is contained within the narrative of each CEL.

135. In my view, CELs each set out their own requirements in respect of compliance: some

will include mandatory requirements and others may not. I refer to the previous example

I have given of CEL 19 (2010), (Bundle 4, doc 9, p.99), which includes 8 mandatory

requirements.  CELs are issued under the authority of the Scottish Government’s Director
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General for Health and Social Care, who is also the Chief Executive of the NHS in 

Scotland.   

136. I am asked what the consequences (if any) of failure to comply with a CEL are.  I would

highlight that (at least in my time in post) neither the Scottish Ministers nor HFS are

auditors of NHS Boards’ compliance with legislation, regulation or guidance issued to

them.  NHS Boards have their own governance responsibilities and, at least in my time

in post, were expected to manage their own responsibilities as appropriate. Broadly, I

would say that any consequences will depend entirely upon on the terms of the CEL

(which are widespread and varied) and the nature of and deviation from the guidance set

out in the particular CEL.

137. In my opinion, those responsible for the design, planning, construction and operation of

hospitals have no unilateral discretion to depart from CELs.  As above, I would expect

the NHS Board to engage with HFS both in relation to any proposed departure from

CELs or in the case of a CEL not covering a particular situation, being thought to be

ambiguous or superseded by changes, for example in legislation or best practice.  I had

regular engagement with HFS and I cannot recall any such issues being raised with me.

If issues with CELs had been raised with HFS, I would have expected HFS to advise

Scottish Government that the CEL should be reviewed with a view to updating it.  Again,

HFS is best placed to address this.

138. I am asked what Chief Executive Letters, if any, applied to the ventilation systems in the

Project; were any derogations sought from their requirements? If yes, how and when, and

for what reasons? Were they granted? And if yes, how and when?  I can only answer,

this far removed from my role as Deputy Director, that I cannot recall any specifics.  I

do not recall any derogation being applied for in relation to the ventilation systems.  I can

only recall general coverage in relation to the operation of the SCIM, the single-room

policy – beyond that I cannot think of any occasion.

Status of other relevant guidance 
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139. As I have explained at paragraph 10, the Scottish Public Finance Manual (SPFM) sets

out Scottish Government guidance on the proper handling and reporting of public funds

and the sector specific SCIM provides Scottish Government guidance, in a NHS Scotland

context, on the processes and techniques to be applied in the development of all

infrastructure and investment programmes and projects within NHSScotland.  SCIM

guidance is clear that the ownership and responsibility for development of projects rests

with NHS Boards. In regard to the Project NHSL would be responsible for setting out

their requirements and ensuring that these are consistent with SHTMs and complied with

by the contractor.

140. The Policy on Design Quality for NHSScotland and mandatory requirements in relation

to the use of the Activity Database (“ADB”) as well as the NDAP were introduced

through the 2010 revision to SCIM. SCIM sets the expectation that SHTMs will be

followed.  Responsibility for compliance rests with the NHSScotland health boards, in

this case NHSL. HFS are there to define and update standards and to provide technical

advice and support to NHSL. The role of Scottish Ministers is to set the overall policy

framework. They do not have a direct intervention role, however there is a requirement

for them to have oversight via the assessment of the   Initial Agreement, OBC and FBC

relevant to projects and also via SFT were responsible for Key Stage Reviews which

were a requirement as set out in the funding conditions letter issued by the Acting

Director General for Health and Social Care on 22 March 2011 to NHSScotland (Bundle

3, vol.2, doc 43, p.376).

141. If we consider the phased development of a hospital and the business case process, there

are three stages to it. The exception to this was the Project as we had to revisit the OBC

to deal with the change of funding route and the incorporation of the DCN unit. The

Initial Agreement sets out the strategic requirement for a project and identifies

problems/issues that need to be resolved. The OBC then follows, which carries out an

options appraisal and assesses cost benefits and risk. . Following this you have the FBC,

where the preferred option for the project has been identified and the final costs, timetable

and the procurement option are confirmed. Scottish Ministers are involved throughout

all of these stages, and their involvement then continues via the Post Occupancy and Post

Project evaluations. NHS Boards are responsible for compliance and should be on top of
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their brief and are responsible for compliance through their own governance and 

assurance processes.   

Decision to design the RHCYP/DCN to include multi-bed rooms 

142. David Hastie was the Deputy Director for Property and Capital Planning in 2006. At this

time the role still fell within the remit of the Scottish Executive. In 2007 the SNP came

into Government and this title changed to Scottish Government.  Norman Kinnear was

the major capital projects advisor and a key interface with NHS boards in relation to

developing projects. He was also heavily involved in the single rooms steering work.

The Scottish Executive issued interim guidance in 2006 pending further studies.

143. The Single Room Steering Group was formed in 2006 to consider a number of factors

relating to single/multiple occupancy rooms, including infection control, overall hospital

design and wider health benefits within the hospital environment and develop a Scottish

approach.

144. I cannot provide detail on the extent to which the November 2008 single-bed policy led

to a review and update of all relevant technical guidance. HFS was responsible for

updating technical guidance and would be best placed to comment.

145. I came to the issue of single/ multi-bed rooms in late 2008.  I was aware of the interim

policy position from 2006 and, in general terms, the work of the Single Rooms Steering

Group.  There had been a general move across the UK and beyond towards the use of

single-bed rooms in hospitals.  SG health directorates and HFS were members of the

European Health Property Network and there was research being done (which is

explicitly referred to in the Scottish Executive’s Interim Guidance for NHSScotland

Provision of Single Room Accommodation in 2006 (Bundle 3, vol.1, doc 5, p.152))  on

the costs and benefits of single rooms across the world. That research was also linked to

infection control and a range of other matters related to the impact of the patient

environment on the effectiveness of healthcare.  There had been a clear move away from

mixed-sex accommodation and an important element was the fact we had multi-bedded

bays on hospital wards.  For example, if there was a 4-bed bay with 3 men in it, a health
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board couldn’t place a female in the empty fourth bed.  NHSScotland also had an aging 

hospital stock, including within the DCN in Edinburgh where there were only 20% single 

rooms. There were a range of considerations to be taken into account, which were 

addressed by the work of the Single Room Steering Group (Bundle 4, doc 1, p.5)  I am 

not sure of the date of the change, but the description ‘HDL’ ceased to be used for 

guidance issued and subsequent guidance was issued with the description of ‘CEL’. 

146. I am unable to recall, given the passage of time and the limited extent of my involvement

in the issue in 2008, the detail of the decision-making regarding the quantity of single-

bed rooms for RHSC beyond what was contained in the OBC, i.e., that 58% of rooms

would be single (Bundle 3, vol.1, doc 12, p.321).  I am aware of references in the

subsequent OBC regarding agreement by the Chief Medical Officer (“CMO”) to the

position but have no recollection of that.  I was a member of CIG prior to 2009 and had

oversight of the SCIM process, but at the time of the submission of the OBC in 2008 the

interface between CIG and the CMO for queries on business cases and the single-bed

rooms would have been Norman Kinnear. I expect he would have linked in with the CMO

and Chief Nursing Officer (CNO) and Paul Martin who had chaired the single-bed rooms

steering group.

147. The nature of CELs varied dependant on the subject matter and each would set out the

basis of requirements on NHSScotland bodies.  Some included certain mandatory

requirements (and I discuss this further below).  The CEL dated 11 November 2008

(Bundle 4, doc 1, p.5) was the basis of an instruction to NHSScotland Boards as to what

should be done from that date.  In terms of single-bed rooms, I would expect a derogation

to be applied for if there were to be deviation from the terms of the CEL that applied at

the relevant time.

148. The Scottish Executive’s Interim Guidance for NHSScotland Provision of Single Room

Accommodation dated 15 December 2006 (Bundle 3, vol.1, doc 5, p.152) sets out the

interim guidance in place in August 2008, when the OBC was approved. This provided

that there needed to be a minimum proportion of single bedded rooms of 50%.  The OBC

for RHSC was submitted in July 2008 and was approved in August 2008.   It complied

with the interim guidance extant at the time.  The introduction of the new 100% single-

bed room policy, CEL 48 (11 November 2008) (Bundle 4, doc 1, p.5), did not require
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reconsideration of the accommodation arrangements proposed for the RHSC/RHCYP.  

The CEL specifically stated that “NHS Boards should implement the new guidance in all 

schemes in excess of delegated limits that have not yet submitted Outline Business 

Cases”.  The RHSC/RHCYP accommodation requirements were, therefore, based upon 

the interim guidance that was extant at the time when the 2008 OBC was prepared and 

approved.  NHSL submitted an addendum update business case for the DCN once the 

addition of the DCN was introduced in 2013, but that did not require a revisiting of the 

business case for the RHCYP.   

149. The configuration of the Project was determined by NHSL, having reference to the

guidance that pertained at the time.  The role of Scottish Government was approval of

the business case. The business case set out NHSL’s approach to service configuration,

addressing benefits and risks for patients.  I would have expected that the business case

would set out NHSL’s approach to configuration having had regard to the relevant

guidance and CELs.  That is what it did in so far as it complied with the interim guidance

specifying that there needed to be a minimum proportion of single bedded rooms of 50%

for the RHSC/RHCYP and a derogation was sought (and approved) for a less than 100%

single-room provision for DCN.

150. Decisions about the proposed configuration of the patient rooms in the Project were taken

by NHSL based on their identified service requirements. I am aware of references in the

updated Project OBC (Bundle 3, vol.2, doc 61, page 672) that refer to the bed modelling

and research undertaken with stakeholders that derived the position taken in the 2008

OBC regarding the proportion of single-bed rooms. I do not recall being involved in the

exchanges relating to that approval.  Before a business case is prepared the relevant

service models need to be understood. The updated service model detail is contained

within the updated Project OBC (Bundle 3, vol.2, doc 61, page 672) reflecting on the

further development of modelling between 2008 and 2012.

151. Business cases received by the Scottish Government Property Capital Planning division

(part of SGHSCD) were circulated to members of the CIG, which included the CMO and

CNO Directorates, for comments. When I was in post there were templates that were

completed for each project and comments would be gathered and sent back to the NHS

Board, keeping an audit trail of issues raised and what was addressed. This was an
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administrative task and carried out by the Secretariat to CIG located in the then Property 

and Capital Planning Division within SGHSCD. . 

152. CIG had a number of discussions with NHSL about the proposals in its business case – I

cannot recollect how many and when, but it was common in complex projects for the

NHS Board to engage regularly on points of process. NHS Boards including NHSL

would be invited to present their project to CIG, giving CIG the opportunity to ask

questions based on the presentation and business case if that had been received prior to

the meeting. Equally NHS Boards would be able to ask CIG members questions on

aspects of business case development.

153. The rationale from the NHSL Board for single-bed rooms for RHCYP is contained in the

2008 OBC (Bundle 3, vol.1, doc 12, p.272) the 2012 OBC (Bundle 3, vol.2, doc 61,

p.672) and the FBC (Bundle 3, vol.3, doc 76, p.729).  Different guidance applied as

between the RHSC 2008 OBC and the subsequent DCN OBC and the FBC for the 

Project.  For the avoidance of doubt, this means that 2006 guidance applied to the RHSC 

and 2008 guidance applied to the DCN.   

154. Some of the rationale for multi-bedded rooms in RHSC related to the fact that it would

not be beneficial for some children to be kept in isolation. Other factors included

provision for family support and addressed the fact that this was a hospital that was to be

a facility for local, regional and national needs.  These issues were addressed in NHSL’s

business case, which set out rationale for rooms required (Bundle 3, vol.2, doc 61, p.672).

155. In relation to the DCN and the particular derogation from single rooms requested there,

particular clinical needs in relation to neuroscience were addressed; in particular I recall

one of the key reasons for the request for a derogation was based on clinical observation

needs.  I recall this being a particular factor in relation to this request for derogation being

approved. The CMO was consulted in relation to these requests for derogations.

156. NHSL requested approval for a derogation in respect of the DCN in 2013. NHSL's

rationale in respect thereof is produced (Bundle 4, doc 17, p.182). I received that request

and, as it required the approval of the CMO, I wrote to the CMO, appending the detailed

explanation for the derogation provided by NHSL. The CMO wrote back to me
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confirming that he approved the derogation, and I wrote back to NHSL to confirm that 

(bundle 4, doc 19, p.189).  The Inquiry is therefore correct in understanding that a 

derogation from the single-bed room requirements of CEL 48 was sought by NHSL and 

granted by the Scottish Government (upon receiving the approval of the CMO) for the 

DCN in 2013.  NHSL having identified what they considered to be the correct 

specification to provide the service, the technical specification would flow from that (not 

the other way around). 

157. I am asked about how, once the new single-bed room policy was introduced, those

responsible for the accommodation arrangements in the RHCYP were made aware of it.

CEL 48 (Bundle 4, doc 1, p.5) was issued to all NHS Chief Executives with the usual

expectation that they would follow normal custom and practice and cascade the CEL

down through their respective organisations.

158. I am told by the Inquiry that it understands that SHTM 03-01 Table A1 (and its

predecessor SHTM 2025) do not make explicit provision for ventilation arrangements in

multi-bed rooms and asked whether I agree and various follow-on questions in relation

to this guidance.  I am not able to answer these questions.  They would be better directed

to HFS, who are the producers of the guidance and are the technical experts on its

development.  NHSL and HFS would be able to answer the Inquiry’s questions on how

provision for ventilation in multi-bed rooms was understood and the extent to which it

was taken into account, when (a) initially deciding the RHCYP should include multi-bed

rooms, and (b) when the single-room policy was introduced.  In relation to interpretation

of the guidance and its application to the RHCYP it is the responsibility of NHSL and

their technical advisers to consider the guidance in setting out their technical

requirements

159. I do not know what, if anything, was said to potential bidders about how ventilation

guidance was to be applied to multi-bed rooms for the DCN – those would be matters for

NHSL, supported by their technical advisors and the bidders to assist the Inquiry with.

Answers to questions posed in the Rule 8 request dated 10 February 2022 
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160. I have been asked to confirm whether, to be the best of my knowledge and belief, certain

understandings held by the Inquiry team are correct. I confirm that:

1. In November 2008, the Scottish Government’s Chief Nursing Officer issued a

letter containing updated guidance on the provision of single room

accommodation (CEL 48) (Bundle 4, doc 1, p.5).  It directed NHS Boards to

implement the new guidance in all schemes exceeding delegated limits in which

Outline Business Cases had not yet been submitted.  The guidance, insofar as

relevant to the Inquiry, was that for all new-build hospital and other healthcare

facilities with in-patient accommodation, there was a presumption that all

patients were to be accommodated in single rooms, unless there were clinical

reasons for the use of multi-bed rooms.

2. The first Outline Business Case for the RHCYP is dated 1 July 2008 (the “2008

OBC”) (Bundle 3, vol.1, doc 12, p.272).  It was submitted to and approved by

the CIG before CEL 48 (Bundle 4, doc 1, p.5) was issued (the Scottish

Government’s approval being dated 15 August 2008), such that the new

guidance would appear not to have applied to the RHCYP.  The guidance

applicable when the 2008 OBC was approved was the Interim Guidance for

NHS Scotland Provision of Single Room Accommodation dated 15 December

2006 (Bundle 3, vol 1, doc5, p.152).

3. The 2008 OBC (Reprovision of Royal Hospital for Sick Children - OBC)

(Bundle 3, vol.1, doc 12, p.272) states that a mix of single-bed and four-bed

rooms was found to be most desirable, and that the working assumption for the

RHCYP was that it would have at least 50% single-bed rooms (paragraphs 6.5.1

and 6.5.3).  A footnote in the 2014 Final Business Case refers to an approval

by the Chief Medical Officer in 2008 (paragraph 2.8.1), but does not otherwise

explain what process (if any) led to that decision4. A Single Room

Accommodation report was produced.

4. CEL 48 (Bundle 4, doc 1, p.5) noted that further work was needed on the

suitability of multi-bed areas for specific patient groups and to identify clinical

specialities where 100% single-bed rooms would be mandatory. A consultation

4 NB - In my role as Head of the PFCU in 2008 I was not involved in that directly and have no recollection 
of exchanges. If the Inquiry needs more information on this, I would suggest SG should be able to cover 
from correspondence and papers relating to OBC consideration at the time 
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exercise by Delphi was underway to that end. Separate advice was to follow.  

Health Facilities Scotland were to be asked to review and update all relevant 

technical guidance, and to lead work to develop a risk matrix tool in conjunction 

with others including the Single Room Provision Steering Group. 

5. The Delphi Consultation Exercise established that single rooms were clinically

appropriate in most specialities but identified eleven specialities where that was

not always so.  Reasons were given.  For such specialities, four-bedded bays

which could be subdivided into single rooms were considered a more

appropriate option. For children and adolescents, 100% single rooms were

seen as best practice; specialist advisers in surgical and medical paediatrics

considered 100% single rooms should be provided in those specialities.

6. In July 2010, the Scottish Government’s Health Finance Directorate issued a

letter confirming as policy for NHS Scotland the presumption that there should

be 100% single rooms in future hospital developments (CEL 27) (Bundle 4, doc

10, p.144).  Certain exceptions were identified, including where there were

clinical reasons for different arrangements.  The letter required that any such

reasons should be clearly identified and articulated in the appropriate Business

Case.  Each case would be subject to Scottish Government agreement as part

of the Business Case approval process.

7. A further Outline Business Case was published in 2012 (the “2012 OBC”).

(Bundle 3, vol.2, doc 61, p.672). The purpose of this business case was, through

an addendum, to deal with the re-provision of the DCN and to change the

funding structure; and that the substance of the 2012 OBC in relation to the

RHCYP remained as in the 2008 OBC (Bundle 3, vol.1, doc 12, p.272). The

2012 OBC referred to the approval of the 2008 business case, and its proposed

mix of single and shared accommodation.  It said that 58% of in-patient beds

would be in single rooms.

8. The Scottish Government had confirmed in January 2011 that the clinical

options appraisal did not need to be updated for the 2012 OBC.

9. The 2014 Full Business Case (Bundle 3, vol.3, doc 76, p.729) contained similar

provision (paragraph 2.8.1) and noted that this had been approved by the Chief

Medical Officer in 2008 (footnote 14, page 17).

10. Health Building Note 23 “Hospital Accommodation for Children and Young

People” (23 October 2014) does not refer to CEL 48 or CEL 27, or to the need
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for Scottish Government approval of anything less than 100% single rooms.  It 

states that 100% single-bed rooms offered maximum flexibility; 50% single 

rooms were considered best practice; and 20% single-bed rooms were 

considered a minimum requirement. 

161. The Inquiry has identified certain guidance and Scottish Government correspondence as

being relevant to its terms of reference.  The Inquiry has indicated that these include

Scottish Health Technical Memorandum 03-01 – Ventilation for Healthcare Premises

Part A – Design and Validation (“SHTM 03-01 Part A”) (Bundle 1, doc 8, p.433) and so-

called “Chief Executive letters” including CEL 48 (November 2008) (Bundle 4, doc 1,

p.5) and CEL 27 (July 2010) (Bundle 4, doc 10, p.144) on single-room accommodation.

I have no personal knowledge of the narration given by the Inquiry as to the different 

versions of SHTM 03-01 or SHTM 00. 

162. In relation to Health Facilities Scotland, I confirm broad agreement with the facts set out

by the Inquiry as being:

1. Both SHTM 03-01 and SHTM 00 were published by Health Facilities

Scotland (“HFS”).

2. HFS is part of the Procurement, Commissioning and Facilities division of

NHS National Services Scotland (“NHS NSS”); that NHS NSS is the name

given to the body established in statute as the Common Services Agency;

and that the statutory basis for NHS NSS is currently section 10 of the

National Health Service (Scotland) Act 1978 and the National Health

Service (Functions of the Common Services Agency) (Scotland) Order 2008.

3. Under section 10(7) of the 1978 Act, NHS NSS is required to act “subject

to, and in accordance with” directions given by the Scottish Ministers.

Under section 10(3), the Scottish Ministers may delegate to NHS NSS such

of their functions relating to the health service as they consider appropriate.

(The 1978 Act refers to the Secretary of State but, following devolution, such

references are to be read as meaning the Scottish Ministers: section 53 of

the Scotland Act 1998.)

4. The functions delegated to NHS NSS under the 2008 Order include the

provision of “information, advice and management services in support of
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the functions of Scottish Ministers, HIS, Health Boards and Special Health 

Boards” (2008 Order, article 2(f)). 

5. HFS “provides operational expertise and guidance on subjects related to

healthcare facilities” and it “establishes professional and technical

standards and best practice procedures”.

6. HFS has formed part of NHS NSS since 2006, when the Property and

Environment Forum and its executive body, the Property and Environment

Forum Executive (“PEFEX”), became part of NHS NSS and were renamed

HFS.

7. The Prefaces to SHTM 03-01 and SHTM 00 provide an introduction to

SHTMs (pages 7 and 5 respectively).  These state that SHTMs give

comprehensive advice and guidance on the design, installation and

operation of specialised building and engineering technology used in the

delivery of healthcare.  They explain that the focus of SHTM guidance

remains on healthcare-specific elements of standards, policies and up-to-

date established best practice.  They refer to healthcare providers having a

duty of care to ensure that appropriate engineering governance

arrangements are in place and are managed effectively.  They state that the

SHTM series “provides best practice engineering standards and policy to

enable management of this duty of care”.  They explain that the suite is not

intended to repeat unnecessarily international or European standards,

industry standards or UK Government legislation, but that where

appropriate those would be referenced.  They state that SHTM guidance

was the main source of specific healthcare-related guidance for estates and

facilities professionals.  They state that the suite provided access to

guidance which was more streamlined and accessible; encapsulated the

latest standards and best practice in healthcare engineering; and provided

a structured reference for healthcare engineering.

8. The Executive Summary to SHTM 00 states that it is provided as a

comprehensive guide to all issues relating to the management of

engineering and technical service provision wherever NHS patients are

treated.  It states that, whilst it is not intended to cover every possible

scenario, its standards and principles may be appropriate to follow in all

locations where healthcare is provided.  It states that the aim of SHTM 00
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was to ensure that everyone concerned with the management, design, 

procurement and use of a healthcare facility understood the requirements 

of the specialist, critical building and engineering technology involved.  It 

states that, regardless of the procurement route, it is essential that, as part 

of the briefing process, those involved in the provision of the facility are 

advised that all relevant guidance published by HFS was available 

electronically for purchase5 from HFS.  It states that only by having 

knowledge of these requirements could a healthcare organisation’s board 

and senior managers understand their duty of care to provide safe, efficient, 

effective and reliable systems which were critical in supporting direct 

patient care.  It states that it was expected that appropriate governance 

arrangements would be put in place to reflect these responsibilities, 

supported by access to suitably qualified staff to provide the informed client 

role.  It states that by locally interpreting and following the guidance, NHS 

boards and individual senior managers should be able to demonstrate 

compliance with their responsibilities. 

9. SHTM 00 recommends (page 9) that boards and chief executives, as

accountable officers, use the guidance and references provided, inter alia:

when planning and designing new healthcare facilities; and when

developing governance systems which take account of risk.  The Executive

Summary concludes by stating that “Once NHS Boards and Chief

Executives have embraced their principles set out within this document and

taken the necessary actions, their duty of care responsibilities are more

likely to be fulfilled”.

10. Both SHTM 00 and SHTM 03-01 carry a disclaimer in the following terms:

“The contents of this document are provided by way of general guidance 

only at the time of its publication.  Any party making use thereof or 

placing any reliance thereon shall do so only upon exercise of that 

party’s own judgment as to the adequacy of the contents in the particular 

5 From memory there may have been a different approach for public bodies and for the private sector 
at one time - HFS would need to confirm this. The CEL in 2010 on Design Quality refers as a footnote 
to Annex B of the development of “Space For Health”, which was a UK wide initiative to electronically 
host guidance material. I cannot recall when the development of this completed or how it was 
implemented.  
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circumstances of its use and application.  No warranty is given as to the 

accuracy, relevance or completeness of the contents of this document 

and Health Facilities Scotland, a Division of NHS National Services 

Scotland, shall have no responsibility for any errors in or omissions 

therefrom, or any use made of, or reliance placed upon, any of the 

contents of this document.” 

163. I believe that the facts stated in this witness statement are true. I understand that this

statement may form part of the evidence before the Inquiry and be published on the

Inquiry's website.

By typing my name and the date below, I accept that this is my signature duly given. 

Signed : MICHAEL BAXTER 
Date: 20 APRIL 2022 
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SCOTTISH HOSPITALS INQUIRY 

Witness Statement  

of 

 Alan Morrison 

In response to a Rule 8 Request dated 10 February 2022 

11 April 2022 

Professional Background 

1. My name is Alan Morrison. My date of birth is . I am 51 years old. 

2. I am a civil servant employed by the Scottish Government as the Interim Deputy Director

of Health Infrastructure. I have held this role since March 2020.  My background is in

accountancy and I have a professional accountancy qualification from the Chartered

Institute of Public Finance and Accountancy which I obtained in 1998.

3. I have been employed by the Scottish Government since April 2003.  During that time I

have worked in the Health Finance Directorate in a number of different roles as a

qualified finance professional.  Between January 2015 and March 2020 I was the Capital

Accounting and Policy Manager for Health Infrastructure.  While my job title changed

between January 2015 and the present day the duties have remained broadly the same

since January 2015, the main duties of which are:-

 Developing and delivering the Capital Investment Strategy for the Health Portfolio,

ensuring that it aligns with the infrastructure priorities of the wider Scottish

Government, including delivering sustainable economic growth and delivering a

lower carbon economy.
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 Managing the portfolio’s capital budget of ~£0.5 billion, ensuring that a breakeven

position is delivered each year, that the expenditure supports the portfolio’s

strategic priorities and that value for money is delivered.

 Chairing (from December 2015) the Scottish Government Health and Social Care

(“SGHSC”) Capital Investment Group (“CIG”) which oversees the review and

scrutiny of all business cases submitted to SGHSC, as well as being the lead official

for the national infrastructure board.

 Interpreting HM Treasury and Scottish Government capital accounting and

budgeting guidance and subsequent provision of advice to NHSScotland finance

professionals through working groups and written guidance.

 Leading the development of strategic advice to Ministers on the options and

opportunities for prioritising, financing and delivering infrastructure investment,

including how it can help enable service reform and support clinical priorities.

 Managing and developing the capital accounting and policy framework for

NHSScotland that ensures compliance with HM Treasury and Scottish Government

accounting, budgeting and legislative requirements. This includes effective

management of the capital investment programme and of property transactions, as

well as performance management.

 Managing assurance processes in respect of major capital programmes of work by

health boards: as well as engagement with internal stakeholders, one of my key

responsibilities in this regard is to develop and maintain links with a range of

external stakeholders including other national groups, applying specialist

knowledge and skills to review, analyse and manage risks.

4. In January 2021, I assumed responsibility for pandemic Personal Protective Equipment

(“PPE”). Prior to the pandemic, there was no need for a PPE team, therefore this was a

new area of responsibility to manage.
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5. I have been involved with the Royal Hospital for Children and Young People

(“RHCYP”) and Department of Clinical Neurosciences (“DCN”) project (together “the

Project”) since starting my role as Capital Accounting and Policy Manager and

subsequently as Interim Deputy Director for Health Infrastructure and Investment.

None of the jobs I held prior to January 2015 had any involvement with the Project.

Overview 

6. In this statement I will address the undernoted themes:-

a. The Scottish Government Health and Social Care Directorates

b. The Scottish Public Finance Manual and The Scottish Capital Investment

Manual

c. SGHSC Capital Investment Group

d. SGHSC Capital Investment Group – Business Case Review Process

e. Health Facilities Scotland

f. NHSScotland Assure

g. Answers to Rule 8 request dated 10 February 2022

The Scottish Government Health and Social Care Directorates 

7. SGHSC is a group of Scottish Government Directorates responsible for Health and Social

Care in Scotland. There are 13 directorates in the group and each directorate assumes

responsibility for a different function of the NHS’ delivery of health and social care in

Scotland. The current directorates are:-

 Chief Medical Officer;

 Chief Nursing Officer;

 COVID Public Health Directorate;

 Digital Health and Care Directorate;

 Health Finance, Corporate Governance and Value Directorate;

 Health Performance and Delivery Directorate;

 Health Workforce Directorate;
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 Healthcare Quality and Improvement Directorate;

 Mental Health and Social Care Directorate;

 Population Health Directorate;

 Primary Care Directorate;

 Test and Protect; and

 Vaccine Strategy and Policy.

8. I am the Interim Deputy Director for Health Infrastructure.  Health Infrastructure falls

within the Directorate for Health Finance, Corporate Governance and Value. The director

of the Health Finance, Corporate Governance and Value Directorate is Richard

McCallum.

9. Since the beginning of my tenure in my current role, my team has been responsible for

Health Infrastructure and Investment. Since the beginning of the pandemic, my team has

also been responsible for PPE. The division is responsible for managing the overall

NHSScotland capital budget, the co-ordination and management of the NHSScotland

Infrastructure Investment Programme and for policy co-ordination in relation to

pandemic personal protective equipment.

10. As I explain more fully below, all relevant business cases in relation to healthcare capital

projects are considered by my team and supporting staff from across SGHSC. Health

boards are reliant upon funding approval from the Scottish Government. If the Scottish

Government does not approve the business case then the facility under contemplation

cannot proceed.

The Scottish Public Finance Manual and The Scottish Capital Investment Manual 

11. The Scottish Public Finance Manual (“SPFM”) is issued by the Scottish Ministers to

provide guidance to the Scottish Government and other relevant bodies on the proper

handling and reporting of public funds.

12. The Scottish Ministers have also issued related guidance that is sector specific. The

Scottish Capital Investment Manual (“SCIM”) (Bundle 3, volume 2, document 33, p.120)

A37609211



provides guidance, in an NHS context, on the processes and techniques to be applied in 

the development of all infrastructure and investment programmes and projects within 

NHSScotland. The guidance applies to the cyclical process of project development from 

inception (at the service planning stage) to post project evaluation of service benefits 

realised. The guidance not only covers issues around investment appraisal, financial 

(capital and revenue) affordability and procurement, but also the project management 

and governance arrangements required to support the development of such programmes 

and projects.  

13. The principles set out in SCIM are applicable to all NHSScotland Bodies in relation to

the development of all infrastructure and investment schemes, regardless of their size or

complexity, and are designed to provide an audit trial and assurances that appropriate

steps have been followed in the investment decision making process.

14. All health infrastructure business cases submitted for consideration will be assessed

against the guidance contained within the SPFM and SCIM. If a business case is non-

compliant it will not be approved.

SGHSC Capital Investment Group 

15. The SGHSC Capital Investment Group (“CIG”) is responsible for monitoring1 the

delivery of major capital investment projects developed by health boards (regardless of

the ultimate funding route adopted by the procuring organisation) and recommending

whether or not approval should be given by the Director General concerned. CIG is

constituted by representatives from across SGHSC – I have noted a list of the current

SGHSC Directorates at paragraph 7 above.

1 “Monitoring” via the business case review process described at paragraphs 22-42 below as well as by 
consideration of post project evaluation.  Post project evaluation is the process of assessing the impact 
of a project after it has come to an end. Two stages are defined; namely Project Monitoring and Service 
Benefits Evaluation. Project Monitoring will cover the technical aspects of the planning, implementation 
and completion phases of a project (i.e. generally, the construction phase), and the Service Benefits 
Evaluation will cover the impact of the project on service change and benefits realisation – the project’s
benefits register and realisation plan will form a significant part of this latter assessment.   
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16. I have been the chair of CIG since December 2015 and have been a member of it since

November 2015.

17. The Chair of CIG has delegated authority to approve projects with a capital cost of up to

£5 million. For projects between £5 million and £10 million, CIG will, following the

successful consideration of a Business Case, make a recommendation for approval to

SGHSC Director of Health Finance who has delegated authority to approve. Where a

scheme has a capital cost in excess of £10 million CIG will make a recommendation to

the Director General for Health and Social Care (the “Director General”).  The delegated

authority limits of CIG are published on the Scottish Government’s website at

https://www.pcpd.scot.nhs.uk/Capital/Approval.htm (under tab - “Delegation within

SGHSC”). (Bundle 3, volume 3, document 79, p.1,312).

18. CIG receives advice and support on planning, procurement, construction and facilities

management issues from NHS National Services for Scotland (“NHS NSS”) and the

Scottish Futures Trust. CIG will also obtain advice from relevant clinical and policy

colleagues where appropriate.

19. By approving the business cases submitted to CIG, the Director General gives health

boards the assurance of SGHSC support for the strategic justification for progressing

capital schemes whilst sending a clear indication to the private sector that the projects

are supported by the Scottish Government.

20. CIG also plays a vital role in providing the necessary assurances to both Scottish

Ministers and SGHSC Management Board that proposals are robust, affordable and

deliverable.

21. CIG also acts as a forum for the development, promotion and distribution of best practice

and guidance within capital planning and development whilst providing SGHSC with an

overview of the strategic direction of NHSScotland.

SGHSC Capital Investment Group – Business Case Review Process 
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22. I understand that the Inquiry, at this time, is not focussed on the detail of the particular

business case reviews undertaken for the Project, so I describe below the general process

by which a project is approved by CIG in order to provide the Inquiry with a broad

understanding the different roles and responsibilities applicable to the parties involved in

a business case review.

23. The Inquiry will, in due course, come to consider the journey of the Project’s business

case and the Scottish Government will be happy to provide evidence in relation thereto

at a time that is considered appropriate by the Inquiry.

24. It is for the health board to develop the project that it wishes to deliver. SCIM makes

clear that under no circumstances should responsibility for the direction and lead

production of the business case be outsourced to external consultants.

25. The role of the Scottish Government is to consider whether the business case meets the

requirements of SPFM and SCIM and to either approve or reject the proposal.  Not all

projects require the approval of the Scottish Government.  When a health board wants to

deliver a significant capital project (usually the upgrading of an older facility or the

development of a new facility) they must first consider whether that is something that

can be dealt with under the health board’s own delegated authority or whether it requires

reference to CIG. The determinative factor is the value of the project’s capital

expenditure.  Annex C to the Chief Executive’s Letter dated 19 August 2010 contains the

delegated authority limits that were applicable to the Project (Bundle 4, document 11,

p.146).  The current limits are contained within a director’s letter (from the Director of

the Health Finance, Corporate Governance and Value Directorate) dated 12 September 

2019 (Bundle 3, volume3, document 79, p.1,312).   

26. Having identified the project as one falling outwith the delegated authority limit it is

incumbent upon the health board to seek the Scottish Government’s approval (via CIG).

CIG encourages the early engagement of the health board and it is common for there to

be several meetings between CIG and the health board prior to and during submission of

the documents I explain below, namely (as named in SCIM) the “Initial Agreement” (so

named but in reality a proposal), “Outline Business Case” and “Full Business Case” (and
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any addendum thereto). The procedure for submission and content of these documents is 

regulated by SCIM. 

27. Having identified the parameters of the project the health board should submit an Initial

Agreement to CIG for review and approval. I would expect the Initial Agreement to set

out what the health board’s proposal is about. In particular it should explain the current

arrangements by which the health board is providing its services and why there is a need

for change. To comply with the principles outlined in SCIM, I would expect the Initial

Agreement to identify the proposed strategic/service solution designed to meet the health

board’s need. Finally, I would expect the Initial Agreement to consider whether the health

board is ready to proceed with its proposal, taking into consideration the commercial,

financial and management needs associated with the proposal.

28. Once submitted, the initial agreement will be circulated amongst the members of CIG

and, thereafter, considered at a meeting of CIG. CIG will either reject the initial

agreement or recommend that the Director General approves it. CIG’s consideration is

guided by the advice contained in SPFM and SCIM, however, it employs a subjective

approach to each assessment.  If the initial agreement is rejected the health board will be

advised why. As with review at all stages, a rejection usually prompts the health board

to revise and resubmit its proposal.

29. If the Initial Agreement is approved, the health board submits an outline business case to

CIG for consideration. To comply with the principles outlined in SCIM, the Outline

Business Case will identify the preferred option for implementing the strategic/service

solution approved at Initial Agreement stage. It will demonstrate that the preferred option

will deliver the necessary service change, optimise value for money, and be affordable.

It will also set out the supporting commercial and management arrangements to be put in

place to successfully implement that option. A developer can only move on to

procurement (by whatever means it considers appropriate) once it has received approval

of its outline business case from the Scottish Government.

30. Finally, the health board submits its Full Business Case to CIG for consideration. The

full business case will set out the agreed commercial arrangements for the project whilst

also confirming that it remains value for money, is affordable, and that the organisation

is ready to proceed towards implementation of that option. The Full Business Case will
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be developed by the health board (essentially by revising and expanding upon the Outline 

Business Case) within the final procurement phase of the project and record the detailed 

assessment and/or negotiations with potential service providers/ suppliers prior to the 

formal signing of contracts but does not include the actual procurement documentation 

(such as an environmental matrix which forms part of the invitation to tender) utilised by 

the health board.   

31. I would expect all issues to be resolved and agreed by the health board prior to it

submitting the final business case to CIG. CIG needs to know what it is recommending

to the Director General for approval.  A health board may also submit an addendum to

its final business case where it requires further approval for matters not contained in (or

which would derogate from) the full business case.

32. The business case review process is intended to be scalable and flexible to ensure that

the effort required in preparing the relevant documents is appropriate. The level of detail

required will be dependent upon the scale, risk and nature of the investment proposal. It

should, however, meet the expectations and information needs of CIG.  The health board

can consult CIG for further advice on these expectations.

33. All business cases are circulated to the members of CIG to consider not only the content

of the business case but also the deliverability of the project.  In that respect, CIG will be

interested in the health board’s Management Case, to look at whether the Board have a

suitably resourced and experienced project team in place to deliver the project and also

whether the health board’s governance arrangements are appropriate. CIG also examines

the extent to which the project is aligned with national, regional and local priorities (the

last as articulated in Local Delivery Plans and associated Property and Asset

Management Strategies). For example, I would look for health boards to mention the

Quality Strategy relevant to its area or explain how more services could be delivered at

home or in a community setting (which is a long established policy objective of the

Scottish Government) or, where possible, link to the National Planning Framework,

which is a long term plan for Scotland that sets out where development and infrastructure

is needed.  Each CIG member will focus on their specialist area of the business case, for

example financial or clinical aspects, and submit their comments to Capital and Facilities

in advance of the meeting. The CIG member can, however, comment on other aspects of

the business case if he/she considers it appropriate. My own area of focus is finance.
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34. Policy Leads from the Health Finance and Infrastructure Division will collate the

comments, seeking further clarification from the health board if necessary, before CIG

meet to take a collective decision about the project. CIG members, acting as a group (in

consensus), decide whether or not to make the recommendation for approval to the

Director General (or Director of Finance if delegated or due to particular circumstances,

e.g. the Director General being on leave or otherwise unavailable). CIG may also seek

the appropriate clarification from the health board on issues to be resolved prior to 

making any recommendation for approval.  If CIG concludes that it cannot recommend 

approval at any given point, the health board will be advised of that and it will then be 

for the health board to decide whether to work further on the proposal and bring a further 

iteration of the proposal to CIG for further consideration. 

35. The Health Finance and Infrastructure team retains some oversight of the project until it

is completed. This will involve discussions on timeline and affordability and any

challenges the project may be experiencing. Usually that involves relevant officials from

the Scottish Government meeting with members of the project team and/or sitting on

project boards (set up for delivery of the project) once business plans are approved.

36. CIG carefully scrutinises all stages of the business case review process. CIG is conscious

to ensure that the business case is fully compliant with the SPFM and SCIM guidance

and requirements. The review is detailed but undertaken at a reasonably high level. By

that, I mean that CIG is concerned to note that all relevant requirements have been met

(such as technical specifications) but CIG recognises that, ultimately, it is the health

board who are delivering the project. Thus, if the health board undertakes that a certain

element of its design is compliant with the relevant technical memorandum then CIG

does not check that the actual design is, as a matter of fact, compliant.

37. If the health board did seek to derogate from the standards and guidance contained within

SPFM, SCIM or elsewhere it would be for the board to identify the derogation and seek

approval from CIG. In my experience, no derogations have in fact been brought to my

attention, though I am aware that a derogation was (before my involvement with CIG)

sought in relation to the policy as to the proportion of single beds in hospitals (in relation

to the Project).
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38. Projects involving private finance require the approval and commitment of private

finance partners before CIG will issue a recommendation for approval of the full

business case.  It is the health board’s responsibility to satisfy CIG of this.  The private

finance partners’ commitment is often not reached until “financial close”.  In a Public

Private Partnership (“PPP”) project, financial close is usually the stage at which project

agreements between the health board and project co (the consortium who is delivering

the project) have been concluded.  Until this stage is reached, or it is clear that this stage

will be reached, CIG cannot be certain that the private finance required to deliver the

development has been committed to it.

39. Accordingly, in a PPP project, such as the Project, CIG generally recommends approval

of the final business case in two stages.  Firstly, CIG satisfies itself that the business case

can be approved but for the occurrence of financial close (and other minor matters)

(stage one).  At this stage, CIG may make a formal recommendation and a letter may be

issued to the health board authorising the health board to proceed to financial close,

however, this does not happen in all cases.  Thereafter, CIG monitors the project as it

approaches financial close (the health board is obliged to keep CIG up to date).  Once

CIG is satisfied that financial close will be reached then it will make a recommendation

to approve the full business case (stage two).

40. It is common for business cases (particularly at the early stages) to be rejected by CIG. I

would estimate that this happens in approximately 50% of all cases. The most common

reason for rejection is that the proposed improvement in services has not been effectively

articulated and there are too many unanswered questions. Unanswered questions could

include matters such as whether the health board had consulted with regional partners on

the possibility of delivering a regional service; whether there is adequate workforce

available to staff the new facility; whether the revenue costs affordable; or whether the

health board has maximised the use of digital options etc.

41. It is also common for there to be an open dialogue between the health board and CIG as

its business case progresses – in fact, this is encouraged. The process is designed to

deliver affordable and effective solutions to health care needs across Scotland. It is in all

parties’ interests to see that that end goal is achieved.

A37609211



42. Finally, the whole process from inception at health board level to approval of the full

business case by Scottish Government takes many years – often more than a decade.

Health Facilities Scotland 

43. NHS NSS provides services and advice to the NHS and public sector. NHS NSS is a non-

departmental public body established under s10 of the National Health Service (Scotland)

Act 1978. NHS NSS is independent of, but accountable to, the Scottish Government.

NHS NSS provides a wide range of services ranging from legal support (the Central

Legal Office) to the facilitation of blood transfusion services (the Scottish National Blood

Transfusion Service).

44. Health Facilities Scotland (“HFS”) is the division of NHS NSS which has particular

responsibility for the provision of operational advice and guidance to NHSScotland

bodies on a range of healthcare facilities topics. HFS is responsible for establishing

professional and technical standards and best practices. In particular, HFS is responsible

for the publication of the Scottish Health Technical Memoranda (“SHTM”).

45. SHTM are directed at those providing healthcare services. The memoranda cover a range

of technical practice areas and provide comprehensive advice and guidance on the design,

installation and operation of specialised building and engineering technology used in the

delivery of healthcare. SHTM apply to new and existing healthcare sites and are for use

at various stages during the lifecycle of a facility.

46. The Scottish Government is not responsible for the publication of SHTM. My role

requires me to be aware of the importance and general content of SHTM. However, and

as I explained at paragraph 45 above, the technical application of SHTM is a matter for

those providing healthcare services and I am not familiar with their technical content in

any great detail.

47. CIG expects a business case presented to it to be compliant with the relevant SHTMs. It

is for the health board to guarantee such compliance. If the health board seeks to

derogate from SHTM it should make this clear in its business case and make the

appropriate request to the relevant SGHSC, however this does not happen very often.
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The content of an “appropriate request” will depend upon the standard being derogated 

from and the reasons therefore.  Where derogation is sought from a “clinical” standard 

I would expect the health board to include a “clinical” justification for the derogation 

within its request. 

NHSScotland Assure 

48. In September 2019, the Scottish Government published the Programme for Government

[Source: https://www.gov.scot/publications/protecting-scotlands-future-governments-

programme-scotland-2019-20/ ] which included the following ambition ‘To ensure

patient safety we will create a new national body to strengthen infection prevention and

control, including in the built environment. The body will have oversight for the design,

construction and maintenance of major infrastructure developments within the NHS and

also play a crucial policy and guidance role regarding incidents and outbreaks across

health and social care’. This addition to the Programme for Government arose from the

Scottish Government’s consideration of the issues and incidents identified in the built

environment of the new hospitals at QEUH and RHCYP (throughout 2019).

49. Consequently, NHS NSS received a commission from the Scottish Government to

support the creation of Quality in the Healthcare Built Environment – this later became

known as NHSScotland Assure (“NHSSA”). The service was designed to improve the

management of risk in the built environment across Scotland, providing greater

confidence to stakeholders. The model was enabled by establishing robust relationships

across the system, having joint accountability alongside health boards and will, in due

course, provide a structured forum that will enable construction professionals and clinical

colleagues to work in an integrated manner to ensure that the healthcare built

environment is safe, fit for purpose, cost effective and capable of delivering sustainable

services over the long term.

50. NHSSA was established in June 2021 (though an Interim Review Service had been

running since early 2020). Like HFS, NHSSA is a division of NHS NSS.  When NHSSA

was launched, it was described by the Scottish Government as bringing together experts

“to improve quality and support the design, construction and maintenance of major

healthcare developments. This world first interdisciplinary team will include
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microbiologists, infection prevention and control nurses, architects, planners, and 

engineers. Commissioned by the Scottish Government and established by NHS National 

Services Scotland, the service will work with Health Boards to ensure healthcare 

buildings are designed with infection prevention and control practice in mind, protecting 

patients and improving safety.” [Source: https://www.gov.scot/news/nhs-scotland-

assure/]  

51. NHSSA seeks to align compliance with all relevant guidance and helps health boards

demonstrate this at key review stages of a facility’s build process. NHSSA focusses on

new builds and major refurbishments within the healthcare estate. NHSSA will also

consider projects that are identified as complex due to the needs of patients using the

facilities.

52. At paragraphs 22 to 42 above I explained the business case review process undertaken

by CIG. NHSSA work with the health board during the preparation and presentation of

its business case. In particular, NHSSA will review business case proposals to ensure

compliance with relevant technical standards and guidance. From 1 June 2021, all health

board projects that require review and approval from CIG, will need to engage with

NHSSA to undertake key stage assurance reviews (“KSAR”). Approval from CIG will

only follow once the KSAR has been satisfactorily completed. The KSARs have been

designed to provide assurance to the Scottish Government that guidance, such as SHTMs,

has been followed. The Scottish Government may also commission NHSSA to undertake

reviews on other healthcare built environment projects.

53. NHSSA’s engagement does not change accountability for the projects: health boards

remain accountable for their delivery and NHSSA will be accountable for the services it

provides that support delivery of the health board’s projects.

54. NHSSA will also work closely with health boards to identify where a KSAR may be

required for projects under their Delegated Authority, utilising a triage system to assess

risk and complexity of projects.

55. The KSAR focuses on key topics, specifically – IPC (infection control), water,

ventilation, electrical, plumbing, medical gases installations and fire. The aim is to ensure
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that projects are designed, installed and functioning from initial commissioning of a new 

facility and throughout its lifetime. Health boards are required to have appropriate 

governance in place at all stages of the construction procurement journey. 

56. Each health board will be fully responsible for the delivery of all projects, and its own

internal process and resources for carrying out internal reviews and audits of its activities.

The KSAR is seen as a complementary independent review, and not as a replacement for

the responsibilities of the health board.

Answers to Rule 8 request dated 10 February 2022 

57. I have been asked to provide the Inquiry with certain evidence relating to my involvement

in the design, planning and construction of the Project, in particular, in relation to the

application of SHTM and other relevant guidance and the effect of Chief Executive

Letters (“CELs”). The request for information was made by the Inquiry in a Rule 8

Request dated 10 February 2022 (“the Request”). The subheadings in bold below

correspond with the subheadings contained in the Request.

58. I have carefully reviewed the section of the Request headed “Subject Matter”, reproduced

at the end of this statement (Appendix 1). I agree that the contents of this section of the

Request, including those facts taken from the SHTMs, is accurate.

59. I have considered whether there is additional information for the Inquiry to understand

about the respective roles of HFS, the Scottish Ministers and health boards in ensuring

that ventilation in healthcare premises is compliant with all applicable standards. As I

have explained at paragraph 53 above, health boards are responsible for ventilation (and

all critical systems) across their healthcare estate. HFS provide guidance (and may

provide support) to the health board but compliance with that guidance is a matter for the

health board.

60. As I explained at paragraphs 43 to 47 I am familiar with HFS’ guidance, including

SHTMs, however, my current role does not require me to consult this guidance on a

regular basis. Consequently, I am aware of their purpose and function (as I describe

above) but not their technical content. I am also familiar with the class of document

known as CELs. As I explain more fully below, these are letters issued by the Chief
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Executive of NHSScotland to the Chief Executives of the health boards across Scotland 

(and other relevant persons). Since 2014, similar letters have been issued by SGHSC 

Directors, rather than the Chief Executive. I have been involved in drafting and issuing 

some of these letters, such as DL2 2019 (5) which updated NHS Boards’ capital delegated 

limits (see paragraph 25 above), (Bundle 3, volume 3, document 79, p.1, 312).  

SHTMs 

61. As I explained at paragraph 44, HFS is responsible for preparing and publishing SHTMs.

HFS approves draft SHTMs and authorise their publication. SHTMs are usually, drafted,

revised and published after review by a relevant governance group (with expertise in the

relevant subject matter). HFS is responsible for this process.

62. The aim of SHTMs is to ensure that everyone concerned with the management, design,

procurement and use of healthcare facilities, understands the requirements of the

specialist, critical building and engineering technology involved. SHTMs are one piece

of guidance from a suite of technical guidance provided to healthcare providers (such as

Scottish Health Facilities, Planning, Technical and Building Notes). HFS is best placed

to advise the Inquiry as to the interrelationship between SHTMs and other guidance. I

am not required to use Scottish Health Facilities, Planning, Technical and Building Notes

in my role.

63. SHTM guidance is directed at estates and facilities professionals working to deliver

healthcare services in Scotland, in particular, those that work in NHSScotland. HFS

communicates SHTMs (and other guidance) via the NHS Strategic Facilities Group

(“SFG”) and the various technical sub-groups that report directly to it such as the Scottish

Engineering Technology Advisory Group and Scottish Property Advisory Group. I have

a general understanding of these groups, however, HFS would be would be best placed

to provide the overview of the governance structure and various groups that report

directly to SFG.

2 “DL” is the acronym used to denote “Directors Letter” – a letter issued by a SGHSC Director. 
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64. HFS is a division of NHS NSS (a non-departmental public body). NHS NSS are

accountable to the Scottish Ministers. NHS NSS’ have a statutory mandate (per The

National Health Service (Functions of the Common Services Agency) (Scotland) Order

1974) to provide national strategic support services and expert advice to Scotland’s health

sector whilst maximising health impacts and cost savings.

65. SHTM is guidance as to best practice. The Inquiry has asked whether compliance with

SHTMs is mandatory. As I explained at paragraph 47 CIG expects business cases

submitted to it for review to be compliant with SHTM and if they are not, expects health

boards to seek approval for any derogations. In that regard, CIG would expect the health

board to take a risk managed approach that involves relevant stakeholders, to be followed

before there is any departure from SHTMs. The newly followed KSAR process

(undertaken by NHSSA), examines what derogations have been requested and reviews

the proposed local governance arrangements for derogations.

66. It is difficult to comment upon what will happen where a health board fails to comply

with SHTM because the potential range of non-compliance is wide. Where there was

egregious non-compliance (for example a disregard of fire safety standards) SGHSC are

likely to intervene and take steps to remove a project board.   Such a situation has never

arisen and it is almost inconceivable that a health board would behave this way.  SGHSC

would expect less serious instances of non-compliance to be managed by health boards.

HFS and the health boards would be best placed to comment on this.

67. As I explained a paragraph 47 it is possible to derogate from SHTMs. It will be for each

health board to determine its own processes in so far as derogation is concerned and the

Scottish Government would rarely get involved in this process. However, I would expect

there to be an audit trail that explains what has been requested, why it has been requested,

what decision has been taken and why. This process should be transparent and open and

be flexible enough to deal proportionately with each request. For example, a relatively

minor request (made during the construction phase of a project) could perhaps be dealt

with by the project manager or project director; a more significant request would perhaps

go to the Project Governance Board or even the Scottish Government. The only example

of derogation from guidance (not an SHTM), of which I am aware, that involved the

Scottish Government was the derogation from the single room policy (as contained in the
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CEL dated 2 July 2010) that occurred during the business case review of the Project. 

(Bundle 4, document 10, p.144. 

68. I understand the Inquiry is interested in what those who are required to consider and

apply SHTM should do when the guidance does not cover a particular situation, is

ambiguous or has been superseded by legislation or best practice. It is for health boards

to consider how to apply SHTMs; the Scottish Government would not get involved in

decisions concerning their application. However, the Scottish Government, and in

particular CIG, is aware that during the design and build of a new hospital (which will

take many years) it is inevitable that guidance and legislation will change over that time.

Where it is possible to accommodate new best practice guidance with minimal disruption,

CIG would expect a health board to implement these changes. If adoption of new

guidance would lead to additional cost or create a delay, we would expect the project

team responsible for delivery to follow the approach outlined at paragraph 47. An

exception to this practice would be if there was a change in a Board’s statutory duty e.g.

fire safety guidance, then the Board would need to comply with the change.

69. NHS Lothian and HFS are best placed to advise on the SHTMs and other documents

relevant to ventilation systems at the Project.

70. HFS would also be best placed to advise on the reason for the import of “disclaimers” to

SHTM.

71. I am aware that when HFS is drafting SHTM they consult with the other administrations

across the UK. I understand that HTM 03-01 is the guidance applicable in England and

Wales that is equivalent to SHTM 03-01, however, HFS would be best placed to

comment thereon. I am also aware that the National Heating & Ventilation Advisory

Group reports to the Scottish Engineering Technology Advisory Group, which in turn

reports to the SFG (as discussed at paragraph 63). However, HFS would be best placed

to comment on the work of these advisory groups and the contribution made to specific

reviews.

Chief Executive Letters 
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72. CELs are letters sent from the Chief Executive of NHSScotland and Director General of

Health and Social Care (“the Director General”). As I explained at paragraph 60, since

2014 all letters issued from SGHSC have been issued by Directors rather than the

Director General; these are known as Directors’ Letters (“DLs”). This reflected the view

of the then Director General, who thought CELs would only be used for the most

important issues.

73. The Director General provides strategic direction to the NHS in Scotland and drives

performance, efficiency, value for money and the delivery of sustainable safe, effective

and person-centred services as well as a general responsibility for maintaining a high

standard of care for the people of Scotland and for providing support to Scotland's health

and social care professionals. The Director General, amongst others, discharges the

Scottish Government’s functions under ss1 and 1A of the NHS (Scotland) Act 1978. The

statutory basis of a CEL will depend on the context of each letter.  Some of the guidance

issued to health boards may be considered as administrative instructions, not falling

within section 2(5) of the 1978 Act. Alternatively, the wording of the guidance may be

framed as imposing obligatory requirements under the statutory powers and direction of

the Cabinet Secretary for Health and Social Care.

74. CELs are issued either (a) to impose mandatory requirements on NHS Boards or (b) on

an advisory or “Best Practice” basis. For example, DL (2019) 23 confirms mandatory

HCAI and AMR policy requirements but some elements of the guidance was given on a

best practice basis (Bundle 3, volume 3, document 80, p.1,314).

75. In my experience, CELs and DLs are complied with by those to whom they are directed.

If a health board refused to comply with the terms of a CEL then the Scottish Ministers

may make a direction, obliging compliance, in accordance with s2(5) of NHS (Scotland)

Act 1978. The consequences of non-compliance will depend on the contents of each

letter and on what basis it has been issued. Guidance is not normally legally enforceable.

76. If a health board sought to derogate from the terms of a CEL when submitting a business

case for review to CIG, I would expect that derogation to have been justified and

approved by the relevant parties within SGHSC. My comments at paragraph 47 in

relation to derogation from SHTM apply equally to CEL.
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77. A failure by a health board to comply with the terms of a CEL may result in ministerial

direction, however, I am unaware of this ever happening. Derogations from CELs are

rare. The only derogation of which I am aware is the derogation from the CEL relating

to single room policy during the business case review for the Project. I am not aware of

the detail of what happened as this pre-dated my involvement with the Project. There is

not a specific process for derogation, if a health board thought an issue was worthy of a

derogation, then either their Chief Executive or an Executive Director of the Board would

discuss the matter with a senior Scottish Government colleague (relevant to the subject

matter of the derogation) – requests would be considered on a case by case basis.

78. CELs are drafted by the relevant policy leads at the Scottish Government. The letters

cover a range of subjects, thus the drafting is department specific. Prior to being issued

the relevant policy lead would agree the content of the CEL and obtain the support of the

relevant SGHSC Director. Once drafted and approved by the relevant Director, the letter

would be sent to the Director General’s office for approval. All CELs are issued from the

Director General’s mailbox.

79. CELs are directed to relevant persons within health boards. Who is relevant depends on

the subject matter of the letter. Typically, letters would be issued to NHS Board Chief

Executives and NHS Board Chairs, they would also be copied to the Director at each

Health Board who leads on the subject contained in the letter. For example, if the letter

was about healthcare facilities, then it would go to Directors of Estates and Facilities,

Finance issues would go to Directors of Finance etc.

80. I understand that the Inquiry is interested in the extent to which those responsible for the

design planning, construction and operation of hospitals have discretion to depart from

CELs. CELs cover a wide range of topics, however, with the exception of the single room

policy, I am not aware of any CEL that covered any part of the design, planning,

construction and operation of a new hospital. Accordingly, I cannot comment on whether

or not it is advisable or common for such departure to take place. Likewise, I cannot

comment on what the same parties are to do if a CEL does not cover a particular situation

or is ambiguous.
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81. As I explained at paragraph 78, the drafting of CEL and DL is department specific.  My

department has not drafted any CELs or DLs in relation to ventilation systems.  The

Scottish Government can provide the Inquiry with a list of any relevant CELs and/or DLs

drafted by other SGHSC directorates if that would be of assistance to the Inquiry’s

ongoing investigations.

82. I believe that the facts stated in this witness statement are true. I understand that this

statement may form part of the evidence before the Inquiry and be published on the

Inquiry's website.
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APPENDIX 1 

Subject Matter 

The Inquiry has identified certain guidance and Scottish Government correspondence as relevant to its terms of 
reference.  These include Scottish Health Technical Memorandum 03-01 – Ventilation for Healthcare Premises 
Part A – Design and Validation (“SHTM 03-01 Part A”) and so-called “Chief Executive letters” including CEL 48 
(November 2008) and CEL 27 (July 2010) on single-room accommodation.  The  Inquiry is keen to understand 
the status and purpose of such documents insofar as they are relevant to its Terms of Reference. 

Versions 

1. The Inquiry has version 2 of SHTM 03-01 Part A dated February 2014.  It does not presently have version

1. It understands that SHTM 03-01 version 1 was preceded by SHTM 2025.  It is not clear to the Inquiry

at present which version(s) applied to the RHCYP/DCN project or over what time periods.

2. SHTM 03-01 v.2 explains that it is part of a series of engineering-specific guidance in nine parts.  The

series is said to include SHTM 00: Policies and Principles, which is said to be applicable to all SHTMs in

the series.  SHTM 00 version 2.1, dating from February 2013, is available to the Inquiry.  It has the fuller

title SHTM 00: Best Practice Guidance for Healthcare Engineering: Policies and Principles.  The Inquiry

does not presently have earlier versions.

3. The questions which follow are based upon the versions of SHTM 00 and SHTM 03-01 which are

presently available to the Inquiry, on the assumption that insofar as material to those questions those

versions are substantially the same as the versions which applied to the RHCYP/DCN project.  If that

assumption is not correct, please notify the Inquiry team at the earliest opportunity and clearly

reference which versions you refer to in your statement.  We would, in any event, welcome

confirmation of the version(s) of the guidance which applied to the RHCYP/DCN project, over which

time periods.  If they are available to you, please provide copies of all relevant versions of the guidance.

Health Facilities Scotland 

1. The versions of both SHTM 03-01 and SHTM 00 presently available to the Inquiry bear to have been

published by Health Facilities Scotland (“HFS”).

2. The Inquiry understands that HFS is part of the Procurement, Commissioning and Facilities division of

NHS National Services Scotland (“NHS NSS”); that NHS NSS is the name given to the body established

in statute as the Common Services Agency; and that the statutory basis for NHS NSS is currently section

10 of the National Health Service (Scotland) Act 1978 and the National Health Service (Functions of the

Common Services Agency) (Scotland) Order 2008.

3. Under section 10(7) of the 1978 Act, NHS NSS is required to act “subject to, and in accordance with”

directions given by the Scottish Ministers.  Under section 10(3), the Scottish Ministers may delegate to

NHS NSS such of their functions relating to the health service as they consider appropriate.  (The 1978

Act refers to the Secretary of State but, following devolution, such references are to be read as meaning

the Scottish Ministers: section 53 of the Scotland Act 1998.)

4. The functions delegated to NHS NSS under the 2008 Order include the provision of “information, advice

and management services in support of the functions of Scottish Ministers, HIS, Health Boards and

Special Health Boards” (2008 Order, article 2(f)).
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5. The Inquiry understands, based on information from NHS NSS, that HFS “provides operational expertise

and guidance on subjects related to healthcare facilities” and that it “establishes professional and

technical standards and best practice procedures” (source: NHS National Services Scotland Overview,

paper to Inquiry).

6. NHS NSS has explained to the Inquiry that HFS has formed part of NHS NSS since 2006, when the

Property and Environment Forum and its executive body, the Property and Environment Forum

Executive (“PEFEX”), became part of NHS NSS and were renamed HFS.

7. The Prefaces to SHTM 03-01 and SHTM 00 provide an introduction to SHTMs (pages 7 and 5

respectively).  These state that SHTMs give comprehensive advice and guidance on the design,

installation and operation of specialised building and engineering technology used in the delivery of

healthcare.  They explain that the focus of SHTM guidance remains on healthcare-specific elements of

standards, policies and up-to-date established best practice.  They refer to healthcare providers having

a duty of care to ensure that appropriate engineering governance arrangements are in place and are

managed effectively.  They state that the SHTM series “provides best practice engineering standards

and policy to enable management of this duty of care”.  They explain that the suite is not intended to

repeat unnecessarily international or European standards, industry standards or UK Government

legislation, but that where appropriate those would be referenced.  They state that SHTM guidance was

the main source of specific healthcare-related guidance for estates and facilities professionals.  They

state that the suite provided access to guidance which was more streamlined and accessible;

encapsulated the latest standards and best practice in healthcare engineering; and provided a

structured reference for healthcare engineering.

8. The Executive Summary to SHTM 00 states that it is provided as a comprehensive guide to all issues

relating to the management of engineering and technical service provision wherever NHS patients are

treated.  It states that, whilst it is not intended to cover every possible scenario, its standards and

principles may be appropriate to follow in all locations where healthcare is provided.  It states that the

aim of SHTM 00 was to ensure that everyone concerned with the management, design, procurement

and use of a healthcare facility understood the requirements of the specialist, critical building and

engineering technology involved.  It states that, regardless of the procurement route, it is essential that,

as part of the briefing process, those involved in the provision of the facility are advised that all relevant

guidance published by HFS was available electronically for purchase from HFS.  It states that only by

having knowledge of these requirements could a healthcare organisation’s board and senior managers

understand their duty of care to provide safe, efficient, effective and reliable systems which were

critical in supporting direct patient care.  It states that it was expected that appropriate governance

arrangements would be put in place to reflect these responsibilities, supported by access to suitably

qualified staff to provide the informed client role.  It states that by locally interpreting and following

the guidance, NHS boards and individual senior managers should be able to demonstrate compliance

with their responsibilities.

9. SHTM 00 recommends (page 9) that boards and chief executives, as accountable officers, use the

guidance and references provided, inter alia: when planning and designing new healthcare facilities;

and when developing governance systems which take account of risk.  The Executive Summary

concludes by stating that “Once NHS Boards and Chief Executives have embraced their principles set out

within this document and taken the necessary actions, their duty of care responsibilities are more likely

to be fulfilled”.

10. Both SHTM 00 and SHTM 03-01 carry a disclaimer in the following terms:
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“The contents of this document are provided by way of general guidance only at the time of 

its publication.  Any party making use thereof or placing any reliance thereon shall do so only 

upon exercise of that party’s own judgment as to the adequacy of the contents in the 

particular circumstances of its use and application.  No warranty is given as to the accuracy, 

relevance or completeness of the contents of this document and Health Facilities Scotland, a 

Division of NHS National Services Scotland, shall have no responsibility for any errors in or 

omissions therefrom, or any use made of, or reliance placed upon, any of the contents of this 

document.” 
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SCOTTISH HOSPITALS INQUIRY 

Witness Statement  

of 

 Alan Morrison 

In response to a Rule 8 Request dated 3 March 2022 

11 April 2022 

Professional Background 

1. My name is Alan Morrison. My date of birth is . I am 51 years old. 

2. I am a civil servant employed by the Scottish Government as the Interim Deputy Director

of Health Infrastructure. I have held this role since March 2020.  My background is in

accountancy and I have a professional accountancy qualification from the Chartered

Institute of Public Finance and Accountancy which I obtained in 1998.

3. I provided a witness statement to the Inquiry on 11 April 2022 in response to a Rule 8

Request dated 10 February 2022 (“my First Statement”).  This witness statement is

presented in response to a Rule 8 Request dated 3 March 2022, in particular, questions

5.17 and 5.18 of that request as well as provision of evidence related to the NHSScotland

Design Assurance Process (“NDAP”).  The evidence provided in this witness statement

supplements the evidence I provided in my First Statement.

The Use of the NPD Model in Scotland 

4. In or around 2005 the Scottish Futures Trust (“SFT”) developed the Non-Profit

Distributing (“NPD”) model as a replacement to the traditional Private Finance Initiative

(“PFI”) model then in use in capital infrastructure projects involving Public Private
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Partnership (“PPP”) i.e. those projects involving a collaboration between the public and 

private sectors.    

5. I understand that the Inquiry is interested in whether the NPD model is still used for

public sector capital projects.  It is not.  The Scottish Government has replaced the NPD

model with the Mutual Investment Model (‘MIM’), but it has not been used by the health

portfolio for any project to date (and there are no immediate plans to use this option).

6. Eurostat, an organisation within the European Union that collects and collates statistical

information related to member states, requires member states to compile specified

statistical returns (accounts) on the basis of the European System of Accounts (“ESA”).

ESA contains the rules and procedures for the compilation of national and regional

accounts used by member states.  It is an internationally compatible accounting

framework that provides for the systematic and detailed description of an economy.  The

current version of ESA is ESA 2010.  Since September 2014 (the effective date of ESA

2010), Scotland’s economic statistics have been compiled in accordance with ESA 2010.

7. The Office for National Statistics (“ONS”) is responsible for assessing public bodies and

public transactions against ESA rules in order to determine how the bodies and

transactions are to be treated in Statistical National Accounts (used to provide a simple

and understandable description of production, income, consumption and accumulation of

wealth across the UK).  In July 2015, ONS published its assessment of a PPP project

using an NPD model: the Aberdeen Western Peripheral Route (“AWPR”)1.  The

assessment concluded, applying ESA 2010, that the Scottish Government had economic

ownership of the asset.   The ONS’ assessment of AWPR as a public project (as opposed

to a PPP project) resulted in a charge being made to the Scottish Government’s Capital

Departmental Expenditure Limit (“SGDEL”) such that the value of the private

investment is lost.  The ONS’ assessment of AWPR applies to all projects utilising the

NPD Model.

1

https://www.ons.gov.uk/file?uri=%2Feconomy%2Fnationalaccounts%2Fuksectoraccounts%2Fdataset
s%2Fpublicsectorclassificationguide%2Fseptember2015/publicsectorclassificationguidelatest tcm77-
418156.xls - Open file – click on ‘historic updates’ and the first line gives the rationale of the ONS 
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8. The purpose of PPP is to inject additional private finance into public projects (i.e. to share

the capital burden across the public and private sectors).  If that sharing of capital burden

is lost (in real terms) by subsequent charges against SGDEL then that value (or part

thereof) is lost.  The ONS’ assessment of AWPR means that it is no longer economically

viable to use the NPD model in Scottish Capital Projects.

9. The United Kingdom’s withdrawal from the European Union has not affected the ONS’

use of ESA 2010 when preparing Statistical National Accounts.

NHSScotland Design Assurance Process     

10. NDAP has formed part of the business case review process, undertaken by the Capital

Investment Group (“CIG”) since June 2010 (see NHS CEL 19 (2010) – Bundle 4,

document 9, p.99).  NDAP has been incorporated within the Scottish Capital Investment

Manual (“SCIM”) (Bundle 3, volume 2, document 33, p.120) since 1 July 2010.

11. The broad purpose of NDAP is to promote design quality and the service outcomes

realised through good design.  NDAP considers healthcare specific design as well as

general good practice in design.

12. As I describe at paragraphs 19 to 32 of my First Statement, a business case is reviewed

by CIG at a number of distinct stages.  NDAP commences at Initial Agreement stage

with the development of design standards that are used to provide the key criteria for

future NDAP review.  Thereafter, formal NDAP reports will be submitted to CIG prior

to consideration of the Outline and Full Business Cases.  Interim NDAP

reports/responses may also be submitted to CIG (on request) at strategic design stages.

13. NDAP is undertaken by Health Facilities Scotland (“HFS”) and Architecture and Design

Scotland (“ADS”). HFS and ADS are best placed to describe the technical detail of the

review they undertake.  The outcomes of HFS and ADS’ reviews are reported to CIG;

and SCIM is clear that “CIG approval is conditional on the level of support verified in

the formal NDAP report sent at OBC or FBC submission.”
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14. As I discussed at paragraph 13 above, HFS and ADS are best placed to discuss the

technical detail of NDAP reviews.  That said, and in so far as may be relevant to the

Inquiry’s terms of reference, the NDAP guidance contained in SCIM makes clear that it

is for the health board to demonstrate compliance with “design guidance” and to list any

derogations.  Accordingly, there is an expectation that the health board will flag any

known derogation from technical standards applicable to the project being delivered.

15. On 5 July 2019 I emailed Susan Grant of HFS in relation to NDAP.  Susan responded to

my email later that same afternoon (Bundle 3, volume 3, document 78, p.1,309).  The

purpose of my email was to better understand whether NDAP should have identified the

problem with the ventilation system (at RHCYP) which had recently been discovered. If

the answer was ‘no, NDAP does not get into that level of detail’, we would need to

consider what we would have to put in place to identify issues before they became a

problem. If the answer was ‘yes, it should have spotted the problem’, then we would need

to consider why it did not and what we would need to change about the process. Susan’s

response was to explain that because NDAP is “only a proportionate review” she could

not guarantee the process would detect problems (such as arose at RHCYP) in future

projects.   As I explained at paragraph 13 above, HFS and ADS are best placed to explain

the technical details NDAP reviews, including what is meant by “proportionate review”.

16. Susan’s email was informative to the work undertaken in relation to the creation of

NHSScotland Assure (“NHSSA”).  I explain at paragraphs 48 to 56 of my First

Statement, the Key Stage Assurance Review that is now undertaken by NHSSA.

17. I believe that the facts stated in this witness statement are true. I understand that this

statement may form part of the evidence before the Inquiry and be published on the

Inquiry's website.
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Written Statement 

Sorrel Cosens 

Introduction   

1. My name is Sorrel Cosens. I am currently employed as a Senior Programme Manager 

with NHS Lothian. I was involved in the project to plan, design, and construct the Royal 

Hospital for Children and Young People (RHCYP) and the Department of Clinical 

Neuroscience (DCN) (“the Project”). I have been asked to provide a written statement 

to the Scottish Hospitals Inquiry (SHI) in relation to my involvement in the Project 

from the commencement up to the start of the procurement exercise. I have been 

provided with a list of questions and a bundle of documents from the SHI. This 

statement seeks to answer the list of questions that are relevant to my role in the Project 

to the best of my recollection. Some of the events I’ve been asked about occurred twelve 

or so years ago and, given the passage of time, I cannot recall all of the events and 

documents.  

Background 

2. I graduated in 1999 with an MA Honours in English Literature and Language from the 

University of Edinburgh. I first joined NHS Lothian as a graduate in the role of 

Assistant Commissioning Manager (2001 – 2004), and then an Assistant Service 

Manager from 2004-2006. I then moved to the Scottish Government Health Directorate 

where I was a Deputy National Emergencies Planning Officer for NHSScotland (2006 

– 2008). I moved back to NHS Lothian where I was the Project Manager for “Clinical 

Neurosciences: Vision 2012” (January 2008 – November 2010) where my focus was 

reviewing and consulting on the current DCN service and potential redesign and 

development of a future service model. In December 2010, following the Scottish 

Government announcement that DCN would be included in the RHCYP project, I then 

became a Project Manager for the re-provision of both RHCYP and DCN until 

November 2015. There were several other NHS Lothian Project Manager roles, for 

example for capital planning, equipment, facilities management, IT, and 

commissioning project managers for each of children’s services, neurosciences 

services, child and adolescent mental health services.  
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3. My role as Project Manager for the Project principally involved: development of the 

£250m Business Case to secure Scottish Government approval; co-ordination of the 

procurement processes for £150m contract to design, build and maintain the hospital 

for 25 years; stakeholder engagement to secure approval and funding commitments 

from other NHS Boards; patient involvement through the Young People's Advisory 

Group and the Neurosciences Reference Group; co-ordination of charity / third sector 

contributions to the Project (value c.£10m); project governance and risk management. 

I reported to the Project Director (Isabel McCallum until August 2009, then Brian 

Currie). The Project Director reported to the Senior Responsible Owner (Jackie 

Sansbury, as Director of Strategic Planning then Chief Operational Officer to June 

2012; Susan Goldsmith, Director of Finance, from July 2012; then Jim Crombie, Chief 

Officer, from February 2015).   

 

The Need for a New Hospital  

4. I have been asked why a new hospital was required. The answer to that is set out in the 

business case but, in summary, the existing Royal Hospital for Sick Children (“RHSC”) 

(as it was called until 2020) and, separately, DCN, were not providing the best service 

possible due to a number of factors. Both RHSC and DCN provided safe and effective 

specialist clinical care, but the ongoing delivery and development of the services was 

limited by the challenges posed by geography, by limited space, and by outdated 

accommodation.  

 

5. I have been asked to provide an overview of the strategic case for the Project. This is 

set out in detail in chapter 2 of the business case (The Strategic Case) (Bundle 3, 

Volume 2; Document number 61; Page 687) and describes the national and local 

context for the Project, the service model and scope of the Project, the objectives and 

benefits of the Project; and also highlights the constraints and dependencies of the 

Project. It is important to mention that one of the key drivers was to have one major 

trauma site in NHS Lothian and the addition of DCN meant that could be achieved.  

 

6. I have been asked which individuals at NHS Lothian were involved in the development 

of the      business cases for the Project. I would describe myself as the main editor of the 
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business cases for the RHSC and DCN in that I was collating, drafting, and editing the 

document but it was very much a collaborative effort, with input from various 

individuals and groups within NHS Lothian and externally.  Within NHS Lothian, the 

individuals who were involved in the business cases for RHSC and DCN were: Jackie 

Sansbury (Senior Responsible Owner, “SRO” until June 2012, then Head of 

Commissioning and Service Redesign); Susan Goldsmith (SRO from July 2012); Brian 

Currie (Project Director); Janice MacKenzie (Project Clinical Director); Iain Graham 

(Commercial Lead); Carol Potter (Deputy Director of Finance); Moira Pringle (Head 

of Property and Asset Management Finance); Stuart Davidson (Contracts Manager); 

and Fiona Halcrow (Project Manager for DCN).  

 

7. External organisations who were involved in the development of elements of the 

business case included: Ernst & Young provided financial models for the business case 

and financial advice on the procurement of the NPD contract; MacRoberts LLP acted 

as legal advisors with regards to securing the site from the RIE PFI provider, and the 

contract and procurement process for the NPD; Price Waterhouse Cooper (PWC) 

provided a review of the challenges and risks around the Project (appendix 4 of the 

outline business case (OBC)); Tribal Consulting provided bed modeling in 2008/2009 

for RHSC; Capita Consulting provided bed modelling for DCN in 2010/2011 (appendix 

8 of the OBC) (Bundle 3, Volume 2; Document number 61; Page 784); Davis Langdon 

provided project management support until 2011 when Mott MacDonald were 

appointed as technical advisors for the Project (for example, appendices 12,13, 19 & 21 

of the OBC); and Thomson Gray were employed as cost consultants. This is a non-

exhaustive list, there may well have been others. 

    

8. Other external organisations were involved in the approval of the business case.  These 

included: Scottish Futures Trust (SFT) through the Key Stage Review process, 

including their instructing of an independent design and cost review by WS Atkins 

(appendix 3 of the OBC);  other Health Boards, namely Fife, Tayside and Borders who 

comprised the South East and Tayside Planning Group (SEAT) whom all had to be in 

agreement with the business case given that patients from their boards would use the 

service; plus NHS Dumfries and Galloway who referred to DCN but not RHSC; and 

the Scottish Government through the Directorate for Health and Social Care’s Capital 

Investment Group.  
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The Scottish Ministers  

9. I have been asked about the role of the Scottish Ministers (as part of the Scottish 

Executive or Scottish Government) in the development of the business cases. The 

circumstances were unusual in that we already had Scottish Government approval of 

capital funding for the OBC submitted for RHSC in 2008 when it was announced in 

2010 that the funding route would be changed to an NPD model and, as a result, the 

procurement process to date had been abortive. 

 

10. In the meantime, from 2008 to 2009, I had prepared and NHS Lothian Board had 

approved a separate OBC for replacing the DCN.  The preferred option had been to 

integrate a new DCN build into the same site and project as the RHSC. This had not 

been submitted to Scottish Government at the time of their announcement in November 

2010 about the funding change for RHSC, which also included that DCN was to be 

incorporated into the revised RHSC project. Following this announcement, we had to 

prepare a revised joint business case for RHSC and DCN for approval.  

  

11. Rather than write a new OBC from scratch, the Scottish Government invited NHS 

Lothian to submit an addendum which updated the 2008 RHSC OBC with appraisal of 

the options for now including DCN, and under the only funding model available. On 

approval of this by Scottish Ministers in June 2011, NHS Lothian were invited to submit 

an Outline Business Case for a combined RHSC and DCN (as detailed in the letter from 

Derek Feeley to James Barbour dated 21 June 2011).  This was to meet the requirements 

of the Scottish Capital Investment Manual (SCIM) Business Case Guide updated in 

2011 (Bundle 3, Volume 2; Document number 33; Page 120).  The introduction to 

SCIM explains that it provides guidance in a NHS context on the processes and 

techniques to be applied in the development of all infrastructure and investment 

programmes and projects within NHSScotland.  SCIM provides guidance on the 

cyclical process of project development from inception at the service planning stage, to 

post project evaluation of service benefits realised once a new building is occupied.  

The guidance not only covers issues around investment appraisal, financial (capital and 

revenue) affordability and procurement, but also the project management and 

governance arrangements required to support the development of such programmes and 

projects.  
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12. In my view it made sense to utilise the significant amount of work undertaken and costs 

incurred on the RHSC project to date, and that is why the approach taken with the new 

scheme was to use work already completed as a reference design for procuring design 

and construction partners in the NPD project.  There was still a significant amount of 

work involved in resubmitting the OBC because we had to go back through all the 

finance and procurement requirements, effectively starting those again. I would say that 

the business case process was a robust process in terms of governance and was in line 

with SCIM Guidance, despite the unique circumstances with the change of direction.   

 

13. Our main point of contact at the Scottish Government was Mike Baxter.  He directed 

(at a high level) what he wanted from NHS Lothian in the business case. After the 

change to the funding model and addition of DCN was announced, there was 

communication and discussion with Mike Baxter and Norman Kinnear to try and 

establish the best way forward.  

 
14. Prior to the introduction of the NPD model and Key Stage Reviews (KSRs) by Scottish 

Futures Trust (SFT) the audit process for capital investment had been via the Gateway 

Review process undertaken by the Scottish Government’s Centre of Expertise for 

Programme and Project Management. The Gateway Reviews offered a structure for 

projects to be subject to a series of independent peer reviews carried out at key stages 

to verify that projects should be allowed to progress to the next stage; they were also 

described as project ‘health checks’ in SCIM. There are two reports of the same 

Gateway Review stage (Stage 2: Delivery) for this project in the bundle, firstly for the 

RHSC-only capital procurement in March 2010 (Bundle 3, Volume 1; Document 

number 20; Page 797), and then for the transition of RHCYP and DCN to a revenue-

funded NPD project in September 2011 (Bundle 3, Volume 2; Document number 53; 

Page 470). The purpose of these reviews is included in Appendix 1 of both of these 

reports.   

Scottish Futures Trust 

15. I have been asked about the role of the SFT in the development and approval of the 

business cases. As set out in the OBC at paragraph 1.59 (Bundle 3, Volume 2; 

Document number 61; Page 684), SFT’s role was to provide support and advice to NHS 
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Lothian and to the Sottish Government in the procurement of the NPD project. They 

led Key Stage Reviews (KSRs) for assurance and approval to proceed at critical points 

in the Project. They provided support to NHS Lothian in project governance, business 

case development and the procurement process. The purpose of a KSR was to evidence 

NHS Lothian readiness to go to the next stage, for example inviting bidders to 

competitive dialogue, or readiness to appoint a preferred bidder. 

 

16. SFT had to sign off on a KSR to allow us to progress to the next stage. SFT appointed 

an independent consultant, WS Atkins, to carry out design and cost reviews in 

August - November 2011 (Bundle 3, Volume 2; Document number 57; Page 567).  

The action plan from this review was central to progressing the Project to OBC and 

is included as appendix 3 of the OBCThere were 5 further KSRs completed and 

reported by SFT through the NPD procurement: (i) Approval of the Project pre OJEU 

stage (2012); (ii) Pre ITPD stage (March 2013); (iii) Pre-close of dialogue (December 

2013); (iv) Pre-preferred bidder appointment (February 2014); and (v) Pre-financial 

close (February 2015). SFT also had an involvement in the review of the business 

case stages. They acted as a gate-keeper between NHS Lothian and the Scottish 

Government in that sense.  

 
17. SFT established a close working relationship with NHS Lothian. The organisation’s 

role is described in paragraph 15 above, the approach was for them to work alongside 

us as ‘critical friends’ to the project team.  Gordon Shirreff, who was employed by SFT, 

came in to NHS Lothian offices to work with us a few days a week around the time of 

the OBC addendum (Spring/Summer 2011). Following that we worked closely with 

Donna Stevenson from SFT, holding weekly or fortnightly meetings with her on the 

design and cost review in 2011 and key stage reviews after that. These were to keep 

SFT appraised of what was happening and in preparation for KSRs. I don’t know what 

the formal reporting structure was in SFT, but think that Gordon and Donna reported to 

Peter Reekie, Director of Finance.  

 

Mott MacDonald Ltd  

18. I have been asked about the role of Mott MacDonald Ltd (Motts) in the development 

and approval of the business cases. Motts were appointed as NHS Lothian’s technical 
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advisors for the Project and their role in the business case stages included support and 

advice to NHS Lothian on design, facilities management, project management and 

procurement.  This included contributing to Gateway Reviews and KSRs.  Motts did 

not write the business case, however the work they completed for NHS Lothian 

underpinned the Project and therefore the case made. As an example, working with 

NHS Lothian they produced the Reference Design report at appendix 12 of the OBC, 

the Procurement Strategy at appendix 19, and the Project Execution Plan, appendix 21.  

 

Other comments  

19. I have been asked if I would describe the development and approval of the business 

case as collaborative and I would say that it is both an iterative process and a 

collaboration. Writing a business case is done alongside the workstreams and 

milestones of the Project, providing assurance and evidence for approval and 

governance of public spending.  It is a highly collaborative process in terms of all 

the internal and external organisations and bodies that have to contribute, review and 

ultimately approve the business case.  

 

20. The NHS Lothian Board had ultimate ownership of the business cases, with the Chief 

Executive, as Accountable Officer, submitting them to Scottish Government. This 

was James Barbour at the time of submitting the 2008 OBC for RHSC, then the 

revised 2011 OBC for RHCYP and DCN. Tim Davison was Chief Executive at the 

time of the FBC in 2014 and FBC Addendum in 2015. Scottish Government had 

ultimate approval of the business cases at each stage.  

 

21. The purpose of the OBC is to summarise the information needed to secure funding 

to take the Project to market, it is not intended to describe the detail of a fully 

functioning hospital. However, there is a huge amount of necessary and detailed 

work undertaken in the background, such as patient pathways, demographic 

projections, anticipated changes in treatment and technology, all of which influence 

the planned service model. The OBC assesses the benefits and risks and models the 

cost of options for delivering the preferred service.   

 

22. The final business case (FBC) set out the final costs of the Project to seek approval 

to conclude a contract. The FBC is a refinement of the case made in the OBC, 
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including the costs of the building design, engineering, construction methodologies 

and planning solutions all confirmed. It includes the projected running costs, or 

annual service charge, of the NPD contract and a description (but not full detail) of 

that contract. It summarised at a high level more detailed work on other revenue costs 

such as staffing, energy, supplies and pharmacy.  In this way, the business case is 

not simply the capital cost (or related NPD revenue cost) of providing a new 

building. For governance, the FBC is needed to justify the public spend, to confirm 

the budget and demonstrate that thorough planning and due diligence have been 

undertaken.  The FBC approval then allowed NHS Lothian to work towards financial 

close of the contract with IHS Lothian. 

 

23. Financial close of the NPD contract in February 2015 led to a final business case 

stage, the FBC Addendum, which reported on the actual funding costs of the 

contract.   

 

24. In summary, the business case journey starts out with the Initial Agreement, which 

sets out the strategic overview.   Then the OBC reviews the options to confirm what 

you will do, the FBC is the basis on which you are allowed to enter into a contract, 

and the FBC Addendum completes the story of procuring the RHCYP and DCN.   

Governance and Decisions Making 

25. I have been asked to explain my understanding of how the key decisions were made in 

relation to the Project in the period up to the commencement of the procurement 

exercise.  

 

26. In relation to the decision to build a new hospital, this had been under discussion for 

many years. When I first joined NHS Lothian in 2001 I was part of the Project to move 

the Royal Infirmary of Edinburgh to Little France and everyone knew, or at least 

anticipated, that a future major build for the organisation would be a new children’s 

hospital.  

 

27. In 2005, before I was involved in the RHCYP and DCN Project, during a restructuring 

of senior management in NHS Lothian a Project Director and Project Manager were 
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appointed to start working on the new RHSC. However, the actual decision to build the 

new hospital can be dated to approval through the OBC for a new RHSC by NHS 

Lothian and Scottish Government in 2008.   
 

28. In relation to the preferred site for the hospital, this was subject to an Options Appraisal 

process. Generally, the options for these types of Projects tend to be to (i) do nothing 

and stay in the current building; (ii) refurbish the existing facilities; or (iii) build a new 

hospital. Option (iii) for a new RHSC included two possible sites: (a) near the Royal 

Infirmary on the Little France Campus, or (b) at St John’s Hospital in Livingston. The 

outcome of appraising the benefits of these options, as well as financial assessment, 

both favoured a new build RHSC at Little France.  The formal decision on location was 

made by the approval of the option appraisal and recommendation in the 2008 OBC.  

 

29. In terms of the funding model and procurement process, again these are all set out in 

the business case, with decision making being at the point of approval of a business 

case stage. The capital funding model was described in the 2008 OBC by NHS Lothian 

and approved by the Scottish Government. The funding model and procurement options 

available changing in 2010 were accordingly revised in the 2012 OBC.   

 

30. In relation to governance and decision making the Board proposes a business case for 

Scottish Government to approve.  This is not written in isolation, but following the 

Scottish Capital Investment Manual (the relevant version to most of this Project being 

the 2011 update, in Bundle 3, Volume 2; Document number 33; Page 120).  Before 

submission to Scottish Government, within NHS Lothian the business case went 

through (i) the Project Board which included the Project Director, Clinical Director and 

clinical service representatives, the leads for Finance and Commercial (on 20 June 

2014); the Board sub-committee for (ii) Finance and Resources (on 14 March 2011, 14 

December 2011, 9 July 2014 and 11 March 2015) and then (iii) NHS Lothian Board 

(on 23 March 2011, 25 January 2012, 6 August 2014 and 1 April 2015).  

 

31. As the business case for RHSC and DCN described services to patients from Borders, 

Fife, Dumfries and Galloway, Fife, Forth Valley and Tayside, these NHS Boards also 

had to approved the elements that described the impact on their population and finances.  
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32. Developing the project plans that informed the business case also involved many other 

stakeholders. These included the RHSC Family Council and DCN patient 

representative groups for input and feedback; multidisciplinary staff groups; 

representation from HR and staff partnership / unions; third sector and charities; local 

authorities and elected representatives. There was a lot of engagement with 

stakeholders and this list is not exhaustive. 
 

 

STATEMENT OF TRUTH [to be signed by witness once statement is finalised] 

I, Sorrel Cosens, confirm that:  

(i) The contents of this statement is the truth to the best of my knowledge and 

recollection;  

(ii) I am willing for this statement to form part of the evidence before the Scottish 

Hospitals Inquiry.  

(iii) I am willing for this statement to be published on the Scottish Hospitals Inquiry 

website. 

Signature:  

Date 
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Written Statement  

Susan Goldsmith  

Introduction    

1. My name is Susan Goldsmith. I am currently employed as Director of Finance for NHS 

Lothian though I will retire in May 2022. I was involved in the project to plan, design 

and construct the Royal Hospital for Children and Young People (RHCYP) and the 

Department of Clinical Neuroscience (DCN) (the Project). I have been asked to 

provide a written statement to the Scottish Hospitals Inquiry (SHI) in relation to my 

involvement in the Project from the commencement up to the start of the procurement 

exercise. I have been provided with a list of questions and a bundle of documents from 

the SHI. This statement seeks to answer the list of questions that are relevant to my 

role in the Project to the best of my recollection. Some of the events I’ve been asked 

about occurred fifteen or so years ago and, given the passage of time, I cannot recall 

all of the events and documents.   

Background  

2. I first joined the NHS in 1982 as a graduate finance trainee working within the South 

East Thames Region. I returned to Scotland in 1991 to work in the (then) Management 

Executive supporting the establishment of NHS Trusts in Scotland, and eventually 

heading the Trust Finance Unit. During this time, I was employed by the NHS but was 

on secondment to the Scottish Office, which was part of the UK Government at the 

time. After leaving the Management Executive I held various NHS Trust Director of 

Finance posts in NHS Lothian and NHS Forth Valley. In 2005 I was appointed as 

Director of Finance at NHS Lanarkshire.   

  

3. I have been in my current role as Director of Finance for NHS Lothian since November 

2008. As Director, my primary responsibility is to support the financial stability of 

NHS Lothian ensuring that financial targets are met. This includes overseeing the 

financial planning and management of the revenue budget for NHS Lothian which is 

currently £1.7 billion. I am also responsible for Operational Financial Management 

including salaries and wages administration, financial services, corporate reporting and 

internal audit. I also oversee the capital programme and major capital projects, which 
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2  
  

included the project for RHCYP and DCN. I was involved in the Project as soon as I 

started with NHS Lothian and was the Senior Responsible Officer (SRO) on the Project 

from July 2012 – Feb 2015. The Senior Responsible Officer has to be someone who is 

very senior in the organisation who can carry the principal responsibility and 

accountability for delivering a project on the Board’s behalf.  They chair the project 

board and make sure that they have the appropriate resources to deliver the project. 

However, their principal task is owning the service change which the project is 

supporting or enabling. Before I was in this role, Jacqueline Sansbury was SRO and 

Jim Crombie took over the role after me.   

  

The need for a new hospital  

4. I have been asked why a new hospital was required. The reasons are set out fully in the 

business case but it was well known that the Royal Hospital for Sick Children (RHSC) 

and DCN were old and tired buildings that were no longer suitable for the services 

required.   

  

5. In July 2008, a few months before I joined NHS Lothian, the Board had approved the 

outline business case (OBC) for the re-provision of RHSC at the Royal Infirmary 

Edinburgh (RIE) at Little France. The OBC was approved by the Scottish Government 

in August 2008. It was originally to be funded with capital from the Scottish 

Government and procured via an established procurement framework, being the 

national Framework Scotland, which was procured and programme managed by Health 

Facilities Scotland (HFS).   The business case had to be approved by the  

Scottish Government because it was outwith the Board’s delegated authority due to its 

financial value.  At the time the value was £5m, but currently any project over £10 

million has to be approved by Scottish Government.  Iain Graham will be able to speak 

to procurement framework in more detail. The previous major project that the Board 

delivered through the use of this framework was the Royal Victoria building on the 

site of the Western General Hospital.   

  

6. In parallel, in around 2008/2009, NHS Lothian prepared a separate OBC for the 

reprovision of DCN from the Western General, to relocate the services to the Little 

France campus at the RIE. The preferred option of NHS Lothian was to integrate the 
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DCN build into the same site and re-provision project as the RHSC. The strategic case 

for a joint build was that it would bring both children’s services and adults 

neurosciences together on to the same site at RIE, providing one major trauma site for 

NHS Lothian and other health boards who used the service. By joining the RHSC and 

DCN to the RIE Emergency Department, NHS Lothian could deliver integrated 

emergency services for all ages on the Little France site, including planning for major 

incidents and decontamination. With adult and paediatric neurosurgery on site, the 

combined facilities at Little France met the criteria of a major trauma centre.   

  

7. The Board approved the business case for DCN in November 2009, however, the 

Scottish Government indicated it should not be submitted at that time. NHS Lothian 

therefore focussed on the re-provision of RHSC as a capital funded, standalone Project 

(separate to DCN). The Board had already appointed BAM Construction (BAM) as its 

Principal Supply Chain Partner (PSCP), Davis Langdon as Lead Advisor and Thomson 

Gray as Cost Consultant in April 2009, using the established procurement framework 

(national Framework Scotland, managed by Health Facilities Scotland (HFS)). By 

November 2010, the Project Team was at the point of submitting a planning application 

and finalising the contract with BAM for the construction of the hospital to be 

completed in 2013.   

  

8. However, on 17 November 2010, the Scottish Government announced that there was 

no capital funding available and that the re-provision of the RHSC would be revenue 

funded. I had been aware that there was a challenge on the availability of capital 

funding and that the Scottish Government were considering other funding options but 

I did not know that this was going to impact on the funding available for the reprovision 

of RHSC until the public announcement. It was also announced that the new hospital 

would include DCN. This was welcome news for the Board because the inclusion of 

DCN completed the service requirement to deliver a full major trauma service at RIE. 

The Scottish Government were aware that in order to deliver a major trauma hospital 

site, we needed DCN to be integrated on the site.  Prior to the announcement of the 

change in funding, there had been informal dialogue with Scottish  

Government colleagues about how to deliver DCN, given NHS Lothian’s strategic 

intent to deliver a major trauma hospital on the RIE site. Although NHS Lothian 
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welcomed the news of the inclusion of DCN, the announcement of the change in 

funding also raised concerns about the practicalities of delivering a revenue funded 

(NPD) hospital project on an existing revenue funded (PFI) hospital site.   

  

9. NHS Lothian were invited to submit an addendum to the existing (approved) OBC for 

the re-provision of RHSC to incorporate DCN with the preferred option of a combined 

development for the reasons noted above.  The work we had done on the business case 

and design had to be revisited and redone, which took a considerable amount of time. 

This was mainly due to the fact that we now had to deliver an integrated building on 

the site.  The business case which had been secured for the RHSC reprovision was 

always going to be built on car park B, but how the DCN was going to be built and 

delivered wasn’t clear at this point.  So the work mostly involved the physical design 

and infrastructure rather than the business case itself. The OBC for the re-provision of 

RHSC and DCN was approved by the Board in January 2012 and approved by the 

Scottish Government in September 2012.   

  

10. I do not know why the Scottish Government changed the funding model but my 

understanding was that there was insufficient capital from the spending review to 

support the delivery of a capital funded hospital and that public sector capital was 

prioritised by Government for other projects, such as the new Glasgow hospital and 

the Queensferry Crossing.   

  

11. It would not be usual for the Board to be formally consulted in relation to such 

decisions as it was a policy change determined by government.  However, what is more 

unusual is that we were not given any advance (private) notice of the public 

announcement. If we were consulted, we would most likely have reiterated our concern 

about the additional complexities of delivering a revenue funded (NPD) project on a 

revenue funded (PFI) site, managed by Consort (although this was known by Scottish 

Government colleagues). These complexities were mainly in relation to the multiple 

stakeholders involved in a revenue funded project (whether PFI or NPD). In particular, 

the lenders, shareholders, and their advisers, and the assessment of the differing risk 

profiles adopted by all.  An example is the issue of how the two sites were going to be 

joined together. Consort would not accept the risk of the new RHSC building being 
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joined to the exterior wall of the RIE, particularly as this meant breaking through the 

wall of their hospital. The eventual solution was a mini extension built (known as the 

“nib”/docking station) from the RIE to which the new RHSC could be adjoined.   

  

12. This was further complicated during the negotiation of Supplemental Agreement 6 

(SA6) and Supplemental Agreement 7 (SA7) (explained below) by the fact that we did 

not have an NPD partner at the time and so in essence NHS Lothian was alleviating 

Consort of risk, prior to procuring an NPD partner.   I am not sure any party (including 

Scottish Government) anticipated the complexities of these negotiations, and as the 

statutory authority with the contractual rights and obligations in place with Consort it 

was our ultimate responsibility to ensure that the interests of the Board, and taxpayer, 

were protected as far as possible.   

  

13. It would have been helpful to have had some dialogue about the change of funding 

with Scottish Government before it was announced to discuss some of the potential 

challenges this might pose for the Board. After the announcement, we did discuss our 

concerns with Scottish Government. This was largely through face to face 

conversations with Mike Baxter, who was our direct contact regarding Capital 

Investments, John Matheson as Director of Finance, and with SFT. These discussions 

were mainly to advise/consider the challenges that the change in funding brought in 

terms of complexity but also to ensure they were briefed on key issues/practical 

implications as they emerged.  At the time I knew the project was going to be more 

difficult to deliver, but I had no idea just how difficult.   

  
  

Site Constraints   

14. There were significant site constraints identified by NHS Lothian during the process 

of developing its plan to deliver the Project. These constraints included the physical 

space available, the topography of the site, and the need to adjoin and physically 

integrate with the existing RIE.  These site constraints existed when it was a standalone 

project for the re-provision of RHSC but the physical scale of the project was increased 

further by the inclusion of DCN in the Project, which added more pressure on an 

already constrained site. However, despite these constraints, it was the Board’s view 
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that the benefits offered by delivering a major trauma centre, with its safety and quality 

benefits, adjacencies and proximity to University teaching facilities, outweighed the 

disadvantages of the constraints.  

  

Enabling Works (SA7)  

15. To overcome some of the site constraints, we identified that there should be a number 

of common interfaces between RIE and RHCYP and DCN. This has been achieved by 

a physical connection between the buildings by two linking corridors on the ground 

and first floor; clinical and operational connection via patient pathways and staff 

communications; and common infrastructure such as security/fire alarm systems and 

the pneumatic tube delivery system employed by NHS Lothian on the RIE site.   

  

16. Given the limitations on the physical space and footprint of the site, there was also a 

need to integrate some of RHCYP and DCN services within the existing RIE, for 

example adult critical care for DCN patients (ITU/HDU) is provided in RIE (accessed 

via the linking corridor noted in the paragraph above). However, in order to create 

space for the additional beds required within critical care for DCN, RIE had to move 

some cardiology services elsewhere within the hospital. RIE also had to reconfigure its 

internal and external physical set up to create more space, in particular the entrance to 

the Emergency Department, to support emergency care services for DCN and 

Paediatrics.  In addition, support services such as the pharmacy and laboratories are 

also provided by existing RIE departments rather than duplicating them in the RHCYP 

and DCN.   

  

17. The majority of the enabling works were agreed via a further Supplemental Agreement 

(SA7) between the Board and Consort, however the works themselves were carried out 

by one of Consort’s equity investors, Balfour Beatty.  Some of the internal enabling 

works, for example RIE Critical Care, Renal and Pharmacy, were not part of SA7 but 

were delivered by Consort via the mechanism in the Project Agreement of Trust 

Additional Works Orders (TAWOs). The Project Director, Brian Currie, is better 

placed to comment on the technical site constraints and enabling works than me.   
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Supplemental Agreement 6 (SA6)   

18. The intended site for the construction of RHCYP and DCN was on Car Park B (as it 

had previously been allocated for the RHSC as a standalone project) and the crèche 

adjacent to the existing RIE. In order to secure the land for the construction of the 

RHCYP and DCN, a variation to the existing PFI Project Agreement had to be agreed 

with Consort.  As part of the existing PFI arrangement, the land was leased by the 

Scottish Ministers to Consort.   

  

19. In addition, building the RHCYP and DCN on car park B meant that additional (new) 

car parking had to be provided for RIE before construction could commence. A new 

car park for RIE was approved to be built on Plots 14 – 16 (referred to as car park F). 

The plots were part of what is known as the Edinburgh Bio Quarter, with land owned 

by both Edinburgh University, and Scottish Enterprise, and with a Development 

Agreement in place with Alexandria Real Estate (ARE). In very simple terms, one 

aspect of SA6 was a “like for like” swap of car park B for car park F.  However, the 

acquisition by NHS Lothian of car park F was very difficult and negotiations were 

protracted and complex and took around 2 years from initial approval of the Finance 

and Performance Review committee in August 2008 to completion of the purchase in 

July 2010.    

  

20. Once the purchase of the car park was complete, the construction of the car park was 

required. The construction of the car park was tendered in October 2010 and completed 

by June 2011.   

  

21. I have been asked whether the negotiations surrounding the purchase of car park F and 

SA6 and SA7 became my focus (Bundle 3; volume 1; document number 2; page 39, 

para 64). Plots 14-16 for Car Park F had already been secured but in terms of SA6 and 

SA7 the answer to that is yes, in relation to the project.   Without securing the land, 

and associated rights, and without delivery of the enabling works we would have had 

no project.  So from both a Board and Executive team perspective my role was to 

secure SA6 to allow the Board to commence the procurement of the NPD, and SA7 to 

facilitate the required infrastructure for the Project. This was a priority for me during 
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a large part of 2011 and 2012, notwithstanding my other responsibilities as Director of 

Finance.   Throughout, my intent was to ensure that the interests of the Board were 

protected as far as possible, given the imperative to deliver the Project, and to achieve 

this within a reasonable timescale. The latter objective was not always within my gift.  

  

Impact of negotiations with Consort   

22. NHS Lothian were reliant on securing legal and commercial agreement with Consort 

to provide the land via SA6, and the associated access and interface issues, and securing 

the enabling works required in SA7, before SFT would endorse NHS Lothian moving 

to the procurement stage of the Project. This would have been attached to SFTs Key 

Stage Review (KSR) process.  This agreement was also reliant on the conclusion of the 

reference design incorporating DCN given the requirement to specify the access and 

interface issues, in addition to the scope of the enabling works required for SA7.  

  

23. I think the fact that there was to be another PFI provider (albeit via a NPD model) 

introduced more commercial issues for Consort to be resolved.  I have no doubt that 

the legal and commercial issues with Consort would have been more difficult than we 

initially assumed for the re-provision of RHSC using a capital funded model, however 

we would have been able to use the national Framework Scotland contracts to deliver 

the works more quickly, and it is likely that we would have progressed the requirements 

of Consort incrementally.  Consort’s own due diligence process with their Lenders took 

a significant amount of time, and despite agreement of both parties on the key terms of 

SA6, agreement of one of the Lenders was difficult to secure. I discuss the impact of 

the negotiations with Consort on the timescales below. A small example of the 

commercial considerations for Consort was the likely impact of footfall from the new 

hospital through the RIE and what this might mean for their profile of maintenance and 

lifecycle investment.   

  

Scottish Futures Trust   

24. A couple of months after the change in funding was announced, I co-authored an 

RHSC & DCN provision project update for the Finance & Performance Review  
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Committee (F&PR) meeting on 12 January 2011 (the project update) (Bundle 3;  

volume 2; document 34(i); page 314), along with Jackie Sansbury (Chief Operating 

Officer). The project update sets out an overview of the progress made since the 

announcement.   

  

25. Scottish Futures Trust (SFT) were to take a central role in the capital infrastructure 

programme across Scotland. One of the key matters that was still to be clarified at 

that time was the explicit roles and responsibility of SFT and the distinct Board 

appointed technical, legal and/or financial advisors. The project update notes that 

immediately following the announcement I made contact with SFT, and a meeting 

took place with the Chief Executive (Barry White) of SFT on 23 November 2010. 

This covered a range of issues which required to be resolved/considered following 

the announcement of NPD, including: scope of the Project; interface with the 

existing PFI contract with Consort; the impact on the enabling works with the 

inclusion of DCN; work to date with the PSCP; the team and resources required; 

process and governance; and, fees and revenue support. This was subsequently 

followed with a number of meetings with representatives from Scottish Government 

Health Finance Directorate and SFT, as well as ongoing dialogue with our legal 

advisors and HFS as managers of Framework Scotland.   

  

26. The SGHD letter of 22 March 2011 (Bundle 3; volume 2; document 43(i); page 377) 

provided “key conditions and guidance” for how we were to develop and deliver of 

the Project. This was the only document (as far as I can recall) that defined the scope 

of SFT’s role.  An early clarification was that SFT were not in a position to provide 

formal legal, technical, or financial advice to the Board as the statutory authority 

ultimately being the contractual partner with the Special Purpose Vehicle (SPV) 

delivering the NPD funded project. The Board required to appoint their own advisers 

for this. In summary, we were to be supported by SFT, who were to provide the 

“expertise and advice on the development, funding, structuring, procurement and 

management of the project”. We were asked by the Scottish Government to work 

closely with SFT throughout the development of the Project, which we did. The 

input from SFT at this stage of the Project, was instrumental in determining the 

scope of SA6, and what was required for SA7. SFT’s approval was required at 
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specific points to proceed to the next stage in delivery of the Project (key stage 

reviews), including the point at which we could proceed to procurement. In essence  

this introduced a level of oversight beyond that for a capital funded project (at that 

time), and we engaged fully with key individuals in SFT.   

  

27. The main impact of the change in funding was the change in procurement route 

available to us and so initially we spent time considering the options available to us.  

As set out in the project update, our objective was: to minimise both the delay to the 

programme and the abortive and on-going costs; to ensure operational effectiveness 

going forward; and, also to manage the overall site consistent with the aims of the 

Bio Quarter development. To achieve this, we explored the procurement options 

with both SFT and SGHD for an NPD model to deliver RHSC and DCN, utilising 

the existing design team to complete the design process. We also considered an 

option for a Joint Venture with Consort on the delivery of DCN as an extension to 

the RIE PFI. We took specialist legal and technical advice on these issues (Bundle 

3; volume 2; document 34(i); page 318). The Project Director, Brian Currie, is best 

placed to speak to the reference design.   

  

28. I wrote to the Regional Director of Consort Healthcare, Stephen Gordon, on 2 June  

2011 summarising the position in relation to the “Key Enabling Requirement for 

Delivery of the Project at Little France” ( Bundle 7; Document number 6; Page 285). 

The letter sets out that we had advice from SFT borne out by our advisors that the 

procurement of the Project must take place via a competitive dialogue process, since 

no other options were deemed possible, having fully considered and discounted the 

Joint Venture (JV) proposals tabled by Consort.  The letter continued to set out the key 

issues required going forward, including: land, access, enabling works, and other 

project and operational management issues.    

  
  

29. There is a letter from Peter Reekie at SFT to Jackie Sansbury, the then Chief 

Operating Officer for NHS Lothian (Bundle 3; volume 2; document 46; page 399) 

dated 1 June 2011, which sets out further details regarding the role of SFT in the 

Project. Notwithstanding this there had been significant engagement with SFT on 

A37609211



11  
  

all these matters prior to the issue of this letter. SFT brought a level of expertise to 

the Project which we welcomed, particularly in relation to the scoping of SA6 and  

the subsequent negotiations with Consort. This was mainly in relation to their 

knowledge of revenue funded projects for infrastructure investment and the fact that 

SFT had essentially designed the new NPD model for Scottish Government. We had 

experience of delivering revenue funded projects, using the PFI model, however the 

NPD model was a revised version of a revenue funded model.  Our main contacts 

were   Peter Reekie, the Director of Finance, Donna Stevenson, lawyer, and Andrew  

Bruce, a PFI finance expert. With the appointment of the Board’s legal, technical 

and financial advisers we did have access to our own support for these matters, as 

we would for the delivery any revenue funded model. These advisers are appointed 

for their expertise and, importantly, their formal professional advice to the Board. 

SFT, as an agent of Scottish Government, owned the application of the new NPD 

model working with both the public and private sectors.   SFT advised that we could 

not finalise the OBC (and hence proceed to procurement) prior to SA6 being 

concluded in order that the Project was attractive to potential bidders.   

  

30. The engagement with SFT, through meetings and correspondence was initially with  

Peter Reekie, as SFT’s Director of Finance. He attended our Finance and Resources 

committee at one point to give an overview of what the NPD model was and how it 

was to be delivered, although this may have been at a much later stage in the project. 

If there were any issues or complexities, then as Director of Finance and then SRO 

for the project, I would phone/meet with Peter for advice.  I probably had more 

engagement throughout the project with Peter than anyone else.  At the early stages, 

Donna Stevenson was very involved and attended many meetings with the team and 

indeed contributed as part of the team.  SFT also seconded an individual, Gordon 

Shirreff, to the NHS Lothian Project Team for a few days a week for a short period. 

He was asked to come in to support and be part of the project team because he had 

PFI experience. After this short period, it became clear that the team, with advisers, 

already had a sufficient mix of experience and his role was no longer required.   

  

31. If we had continued with the capital funded model, the Board’s accountability for 

delivery of the Project would have been directly to Scottish Government Health. The 
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introduction of the NPD model for delivery meant that there was an additional level 

of scrutiny and challenge from SFT as a non-departmental public body of the 

Scottish Government through the conditions set as part of the key stage review 

process, and in particular the access to funding for the Project. However, as we were 

the first major acute hospital to utilise the NPD model, and although Dumfries  

Hospital ultimately completed before us, the Board’s knowledge and experience of 

the requirements for a complex acute tertiary hospital were equally important. This 

had to be translated into our ask of the NPD model and so SFT were also reliant on 

us to ensure that the NPD model was effectively adapted for an acute hospital. In 

essence we worked together to deliver the project.  

  

Delays   

32. I have been asked whether the switch to NPD resulted in delays to the Project. It is 

my conclusion that it did.  Regardless of which funding model was used, NHS 

Lothian would have had to secure the legal and commercial agreement of Consort 

to SA6 and SA7, and the enabling works associated with the development of the 

RHSC. Both SA6 and SA7 with Consort were concluded and signed by the end of 

2012 (August 2012 and December 2012 respectively) at which point the Board was 

able to commence the procurement of an NPD partner.  The enabling works then 

took around 18 months from spring 2013 to autumn 2014.   

  

33. However, there are a number of factors that I believe had an impact on the timeline. 

The first was the time taken to understand more fully the impact of utilising an NPD 

vehicle for procuring RHCYP and DCN, the contractual implications for our PSCP, 

and the utilisation of the reference design; secondly the requirement to redevelop 

the reference design to incorporate DCN, and fully understand the impact on the 

requirements of Consort: and finally the requirement to resolve all interface, access 

issues and enabling works with Consort  prior to commencing procurement of the 

NPD partner was extremely time consuming and difficult.   

  

34. There was more work for the Board and principally the Project team as a result of 

the change in funding.  Indeed, the letter from SFT to NHS Lothian dated 1 June 
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2011 Bundle 3; volume 2; document 46; page 399 makes the point that delivering 

revenue funded projects brings significant additional demands on the Project team 

and that would be our experience. Some specific examples that added to the 

complexity of delivery was the need for both expert legal and financial input on our 

specific requirements for the Project Agreement, and the associated Financial 

model; and the requirement to review and prepare for a new procurement process. 

We also had to plan our requirements for a 25-year period in relation to the ongoing 

Facilities Management with the contract that would be in place with the successful 

SPV, and in particular we had to enter a structured, but time consuming, process of 

dialogue with 3 bidders prior to selecting a preferred bidder.    

  

35. However, I would also acknowledge that, prior to the announcement in 2010, 

although we were ready to finalise our contract with BAM, I had not appreciated the 

significant amount of negotiations we still had to undertake with Consort re SA6 

and SA7. These negotiations with Consort took in excess of 18 months but I believe 

were more complicated, and hence took longer, due to the novel nature of delivering 

an NPD hospital on an existing PFI site and associated commercial implications 

assessed by Consort.   

  

36. The other main delay was the unexpected inclusion of DCN in the Project.  That 

required the preparation of an addendum to the business case and a revised reference 

design. All of the work on the business case and design had to be revisited and 

redone, which took a considerable amount of time.    

  

37. I have been asked whether this Project was particularly complex from the outset and 

I would confirm that it was, for all of the reasons set out above.  

  

Costs   

38. We have not undertaken a financial evaluation of the impact of delivering the Project 

through NPD as this was the only route available to us. Notwithstanding the 

inclusion of DCN which had an impact on the construction cost (via the Unitary 

charge) and associated enabling works required there were other cost implications. 

----
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This includes the cost of technical, financial and legal advisers, the increased Project 

team costs because of the impact on the programme, Consort’s legal and technical 

costs associated with a more complex Supplemental Agreement, which the Board 

was required to fund, and the time associated with the input required from a number 

of senior individuals in the Board. This was very significant over a long period of 

time.  

  

  

STATEMENT OF TRUTH [to be signed by witness once statement is finalised]  

I, Susan Goldsmith, confirm that:   

(i) The contents of this statement is the truth to the best of my knowledge and  

recollection;   

(ii) I am willing for this statement to form part of the evidence before the Scottish 

Hospitals Inquiry.   

(iii) I am willing for this statement to be published on the Scottish Hospitals Inquiry 

website.  

Signature:   

Date  
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Written Statement 

Iain Graham 

Introduction   

1. My name is Iain Graham. I am currently employed as Director of Capital Planning and 

Projects with NHS Lothian. I was involved in the project to plan, procure, design, and 

construct the Royal Hospital for Children and Young People (RHCYP) and the 

Department of Clinical Neuroscience (DCN) (‘the Project’). I have been asked to 

provide a written statement to the Scottish Hospitals Inquiry (SHI) in relation to my 

involvement in the Project from the commencement up to the start of the procurement 

exercise. I have been provided with a list of questions and a bundle of documents from 

the SHI. This statement seeks to answer the list of questions that are relevant to my role 

in the Project to the best of my recollection. Some of the events I’ve been asked about 

occurred fifteen or so years ago and, given the passage of time, I cannot recall all of the 

events and documents.  

Background 

2. I worked with City of Edinburgh Council as a trainee chartered surveyor (1984-1989) 

and then moved to a private property development company as Property Manager 

around the time I qualified as chartered surveyor (1989 – 1996). I then moved to a 

property consultancy firm where I was responsible for public sector property and 

facilities management including the development of a new campus developments in the 

further education sector (1996-2006). I joined NHS Lothian as Head of Capital 

Planning and Premises Development on 8 January 2007 and I became Director of 

Capital Planning and Projects on 1 June 2009 where I am responsible for the delivery 

of NHS Lothian’s overall capital development programme which includes acute and 

community hospitals, primary care and support premises across Lothian delivered 

through a variety of capital and revenue funded procurement.  I was elected a Fellow 

of the Royal Institution of Chartered Surveyors in May 2015. 

 

3. I have been involved in the Project since the beginning of my career in the NHS. My 

role was initially to provide support from a capital planning/ built environment project 

management perspective for the Project, oversight of the relevant resources and to 
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support the work being done on the early business cases. My role was mainly to support 

the Project Director (who at the time was Isabel McCallum), the NHS Lothian Board 

and the Executive Directors of NHS Lothian on project governance through regular 

reporting, either directly or through the Project Sponsor (at the time the Project Sponsor 

would have been Jackie Sansbury) and sponsor departments. Sponsor departments are 

the internal NHS Lothian client departments which were to be reprovided at the new 

facility through the Project. I reported by preparing written reports, attending monthly 

and quarterly meetings and contributing to any briefings to the Project Sponsor to 

support them in any meetings that they were required to attend.  Additionally, part of 

my overall role was interacting with various departments in the Scottish Government 

from a financial planning and construction programming perspective, namely the 

Health, Capital Planning and Capital Finance Departments. My contacts within the 

Scottish Government were generally Mike Baxter, Norman Kinnear and Alan 

Morrison. My engagement with these departments was related to the Project, however 

it went beyond that and I was involved in the wider NHS Lothian capital programme. 

The Scottish Government require to understand what NHS Lothian needs in order to 

programme and plan any funding requirements. If there is a change in project 

timescales, or there is funding available, projects in the programme may be moved. I 

was also on the Scottish Government’s working group for the Scottish Capital 

Investment Manual (SCIM) refresh between 2014 – 2017(Bundle 3; Volume 3; 

Document number 77; Page 893).  In addition, I supported Health Facilities Scotland 

(“HFS”) (part of NHS National Services Scotland) in the initial procurement for the 

Principal Supply Chain Partners to the national Framework Scotland programme.  This 

work pre-dated the Project.  HFS, on behalf of the NHS in Scotland, sought to procure 

a framework of design and build contractors to support the pipeline of projects 

throughout Scotland. The initial procurement Principal Supply Chain Partners 

(“PSCP”) drew on people from a number of health boards.  As a result, HFS procured 

five principal supply chain partners available for use in capital projects by all of the 

health boards in Scotland. When NHS Lothian undertook the Project, NHS Lothian 

used the framework to appoint the PSCP. 

 

4. In Lothian, in 2008 to early 2009, I was involved in the procurement for the re-provision 

of the Royal Hospital for Sick Children (“RHSC”) of the initial Professional Services 

Consultants (“PSC”). These were the technical advisors, who were appointed in terms 
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of various frameworks covering project management functions, cost advisors and other 

supervisors. Davis Langdon were appointed in the principal advisory role and Thomson 

Gray were appointed to advise on costs.  I was also involved in the procurement of the 

PSCP and BAM, through the Framework Scotland. The PSCP, as the design and build 

contractor, were a construction contracting-led team comprising various professionals 

such as architects, engineers, and a design team. I was not involved in the day to day 

design development. I stepped back from more direct project management involvement 

when the Project Director (Brian Currie) was appointed in August 2009. From 2009 

and 2010, my role was to support Brian in his new role and we jointly reported to the 

Finance and Performance Review Committee and, if necessary, the Board. Following 

the change of procurement route in November 2010, I took the lead during the 

procurement for the legal and commercial workstream of the Project, together with 

support from the Board’s Capital Finance team which included Carol Potter.  As part 

of the legal and commercial workstream, we were required to take steps to facilitate the 

new procurement route, such reach an agreement with Consort and produce 

Supplemental Agreement 6 and 7 (more fully detailed below from paragraph 29). There 

was a requirement to draft a Project Agreement that would go out to procurement; a 

Project Agreement is a standard form contract which is tailored to be project specific. 

Post-procurement I led the negotiation with each bidder.  

 

Governance and Decision Making 

5. I have been asked to explain my understanding of how the key decisions were made in 

relation to the Project in the period up to the commencement of the NPD procurement 

exercise.  

 

6. The system of governance in place at NHS Lothian for the Project in the period up until 

the start of the procurement process was generally consistent throughout the early 

stages of the project development with the key pillars of governance being Lothian 

Health Board, one of its committee’s responsible for considering capital project 

business cases (Finance & Performance Review Committee), a Senior Responsible 

Officer (“SRO”)/ Executive Director lead, and a Project or Programme Board. The 

SRO’s reporting and briefings would also include the senior or executive management 
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team, led by the Chief Executive, prior to going to Lothian Health Board.  

 

7. Each Project Board/Programme Board was the key programme management committee 

for approving business cases and monitoring project performance and any variations 

required. Each Project Board/Programme Board reported to the Finance and 

Performance Review Committee. In the initial stages, the Project Board had a 

significant focus on the engagement with the wider stakeholder groups and therefore 

included many external representatives on it. The Project Board reviewed the detailed 

project and programme governance for the project delivery, and was also required to: 

 

• Establish project organisation 

• Authorise the allocation of programme funds 

• Monitor project performance against strategic objectives 

• Resolve strategic issues which need the agreement of senior stakeholders to ensure 

progress of programme 

• Maintain commitment to the programme 

• Manage the project management structure 

• Produce the FBC document 

• Prepare for transition to operational phase 

 

 

8. The Finance and Performance Review Committee (which changed to Finance and 

Resources Committee from 2012) had an overall remit to seek assurance that there are 

systems of control to meet the ‘Duty of Best Value in Public Services’, which was:  

 

• To make arrangements to secure continuous improvement in performance whilst 

maintaining an appropriate balance between quality and cost; and in making those 

arrangements and securing that balance,  

• to have regard to economy, efficiency, effectiveness, the equal opportunities 

requirements, and to contribute to the achievement of sustainable development (as 

all detailed in the terms of reference).  

 

The Finance and Performance Review Committee would receive updates from the 
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Project Board/ Project Sponsor and monitor progress of the Project. The committee 

would report to Lothian Health Board. 

 

9. Lothian Health Board’s role in the Project was as the investment decision maker. The 

Board oversaw the Project and, once operational, the performance of the facility. The 

Board approved the final contract award which was within the Board’s delegated 

authority. Lothian Health Board reports to Scottish Government Health Department. 

 

10. Additional groups would review other aspects of the Project such as the service changes 

and redesign was supported through a programme management group, the Improving 

Care, Investing in Change (or ‘ICIC’ Executive). External review of the Project was 

obtained through engagement with Scottish Government’s Gateway Review process. 

Further changes at the project level and associated wider corporate learning were 

required with the implementation of the Framework Scotland procurement for capital 

funded projects, of which the reprovision of RHSC was an early adopter project in early 

2009. This included the procurement of advisers through the Framework Scotland, 

training on the NEC form of contract for the project managers, and then procurement 

of the Principal Supply Chain Partners. Simplified organograms of the project 

governance were included in each of the Business Cases   

 

11. Jackie Sansbury was the Senior Reporting Officer / Executive Director / project owner 

therefore internally owned the decision making process to build the new hospital in her 

role as Director of Strategic Planning. She was the executive responsible and 

accountable to the Chief Executive for the programme for re-provision and presented 

the reports taken to the Board but ultimately the decision was made by NHS Lothian 

under a programme lead by ICIC. 

 

12. The decision with regards to the location of the re-provision of RHSC (and separately 

the Department of Clinical Neurosciences) was part of the Lothian wide strategic 

decision making approved before I joined NHS Lothian and I was therefore not part of 

the process.  

 

13. The site of the new hospital was re-affirmed through the Initial Agreement (Bundle 3; 
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Volume 1; Document number 3; Page 95) with Scottish Government, and reconfirmed 

as part of the outline business case (OBC) process (Bundle 3; Volume 1; Document 

number 12; Page 272). The driving factors for the location remained consistent 

throughout – namely, close proximity to adult care and emergency department in 

particular in line with Scottish Government guidance as outline in the Business Cases. 

Additionally, the existing facilities did not meet current standards given their age and 

layout. 

 

14. The initial funding model for the new hospital was agreed to be through capital funding.  

The funding route in all the business cases were reconfirming capital procurement as 

the best choice for the re-provision of RHSC at Royal Infirmary of Edinburgh (RIE). 

The capital route was included in the Scottish Government’s capital planning as a 

capital project which allowed NHS Lothian to select and procure BAM through the 

national Frameworks Scotland in March 2009.  

 

Framework Scotland 

 

15. Health Facilities Scotland (HFS), as part of NHS Scotland National Services, procured 

Principal Supply Chain Partners (PSCP) (made up of construction contractors in the 

lead, with their design teams and supply chain) and Professional Services Consultants 

(PSC) (a series of framework agreements for NHS Board technical advisers for delivery 

of capital projects). This was known as Framework Scotland and was available to all 

health boards across Scotland and on a level, national, basis. Therefore, when a health 

board needed to appoint a consultant for a project, they would go through a mini tender 

process as detailed in the framework. It utilised the NEC3 suite of construction and 

services contracts which espoused a collaborative or partnering approach and required 

everything to be defined in programmes. Each PSPC or PSC was contracted to an 

overarching ‘scheme contract’ with HFS.  

 

16. Each Health Board would draw on the Framework Scotland for a capital project with 

“mini tender” exercises (for PSCs and the PSCP), supported by advisors from HFS. 

Then each Health Board would enter into a contract with each of the PSC and PSPC in 

stages, generally aligned to the business case stages, so the commercial commitments 
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were only as far as the business case and approved funding covered. 

 

17. NHS Lothian completed the procurement exercise for the RHSC capital build with the 

selection of the PSCP, BAM, from the five on the Framework Scotland in March 2009. 

The later elements of the contract are Stage 3 – Works Information, and Stage 4 - 

Construction. The near completed design outputs in the Works Information comes from 

the work the PSCP has collaboratively undertaken with the Health Board’s project team 

to develop the specifications and requirements in the earlier stages of their appointment. 

The Project got to the stage that the Works Information stage had nearly been 

completed, when the Scottish Government decided the Project should proceed under 

the NPD model; and that this works information had been the product of work between 

BAM and the NHS Lothian project team. 

 

18. To get to the completion of Stage 3 and the commencement of Stage 4, a “Target Price” 

is agreed between the health board and PSCP, with a proportion of supply chain 

packages having been priced up for the contractor and design finalisation, any statutory 

consents obtained, etc. NHS Lothian and BAM were in the final stages of Stage 3, with 

packages out for pricing and planning consent about to be applied for when the funding 

route was changed to be NPD. The Framework Scotland was not designed to deliver 

revenue funded projects and the collaborative risk sharing approach of NEC has not 

generally been acceptable to the commercial funders in PPP contracts who seek a fixed 

price and fixed risk construction contract. 

 

Change in Funding Model  

19. The Scottish Government announced in November 2010 that the funding model was to 

change to NPD (non-profit distribution) which is a revenue funded financing model 

with a different risk profile to a capital project. 

 

20. Following the Scottish Government announcement, Scottish Futures Trust (SFT) were 

introduced to NHS Lothian.  Effectively this was a requirement imposed by the Scottish 

Government as SFT were the programme leads for the national NPD model. Initially 

there were discussions around the project team and resources required to deliver the 

procurement through a NPD contract as well as the governance and assurance 
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arrangements SFT were putting in place as NPD programme managers for Scottish 

Government. The first requirement was to undertake a design assessment as that set the 

financial parameters for the Project under NPD as formalised in the letter from Peter 

Reekie dated 1 June 2011 (Bundle 3; Volume 2; Document number 46; Page 399). SFT 

appointed WS Atkins to carry out the design assessment as SFT required to know that 

delivery of the NPD programme would be within their budget and present value for 

money.  

 

21. SFT established Key Stage Reviews (KSR) at milestones for the Project’s development 

which involved detailed interviews with NHS Lothian and its advisors, review within 

SFT and sign off by NHS Lothian’s Senior Responsible Officer. Scottish Government 

would not approve any of the business cases without an agreed KSR. The KSR process 

was being developed on the Project as this was the first acute health care NPD project 

with the additional complication of the existing PFI (private finance initiative) on site 

with Consort Healthcare Ltd (Consort) which I explain more fully below. However, 

NHS Lothian’s programme from the point of initial engagement with SFT had to be 

fully in line with SFT’s NPD programme requirements.  

 

22. The Board required to consider the approval process for the NPD funding model and 

procurement as well as reassessing the commercial contract positions with PSCP and 

Consort. The Board also had to consider the development opportunities for DCN which 

was previously being considered as a separate business case and project.  

 

23. My role in the governance process was to give detailed presentations to the NHS 

Lothian Board/Committees and the reports would be submitted under either Jackie 

Sansbury as Director of Strategic Planning or Susan Goldsmith as Director of Finance. 

I also became the relationship lead for the legal dialogue and NPD programme actions 

with SFT once the NPD funding process was developed. 

 

 

 

 

 

Department of Clinical Neurosciences (DCN) 
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24. The strategic intent of NHS Lothian, covered in an Initial Agreement business case for 

the re-provision of DCN from the Western General, was to relocate the services to the 

campus at the Royal Infirmary of Edinburgh (RIE) from the Western General Hospital. 

The strategic drivers were similar to those of the re-provision of RHSC, namely 

colocation with the acute adult services at the RIE and improved facilities. Imaging, 

critical care and theatres were key components which were being explored as part of 

the development planning. 

 

25. There were three interlinked and parallel considerations as part of the planning for 

DCN. Firstly, the business case and funding; secondly, the development of the clinical 

brief and resultant options for design (layout and scale); and finally the commercial and 

contract relationships with the RIE PFI provider (Consort) and then also the PSCP, 

BAM. The timelines criss-crossed so decisions were made against one or more drivers 

at that point in time. 

 

26. Initially, the vision to extend the “ward arc of the RIE” was developed by Consort as 

part of work they did on site master planning and this could be funded through a capital 

injection or by revenue funding through the existing PFI arrangement. However, 

ultimately, this was not attractive due to insufficient space for the DCN components, 

and procurement challenges as the existing PFI contract value would be too high for an 

automatic award. 

 

27. The option to extend the brief for capital build re-provision of RHSC to include the 

DCN was explored and options appraisal found that to be a preferred option but at that 

time the DCN components were not as fully developed as the re-provision of RHSC so 

there would be an impact on programming for both separate business cases. Ultimately, 

the viability of this option ceased as Scottish Government indicated that the DCN 

outline business case could not be considered due to the lack of capital funding 

available. Therefore, the DCN proposals were removed from the re-provision of the 

RHSC design development.  

 

Site Constraints 
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28. There were significant constraints identified by NHS Lothian during the process of 

developing its plan to deliver the Project. These were made up of three interlinked 

aspects, namely: physical site constraints; legal and commercial agreements with the 

PFI provider of RIE (Consort); and the positioning of these against the forthcoming 

procurement of a NPD provider for the Project.   

Consort  

29. In order to resolve the site constraints NHS Lothian entered into discussions with 

Consort to address the physical constraints and infrastructure requirements for the 

new hospital which ultimately resulted in entering into two supplementary 

agreements to the existing RIE Project Agreement, known as Supplemental 

Agreement 6 (SA6) and Supplemental Agreement 7 (SA7) and then a reciprocal 

arrangement included in the new draft NPD Project Agreement (prepared for the 

commencement of procurement). This included obtaining statutory consents, such as 

Town Planning approval from City of Edinburgh Council, Drainage approvals from 

SEPA and Scottish Water, gas main diversions etc. I was directly involved in the 

legal and commercial negotiations, with other colleagues progressing the technical 

specifications which were appended to the Supplemental Agreements. The Board of 

NHS Lothian was kept informed through reports or presentations to the Finance and 

Performance Review Committee.  

 

30. The Project was going to be built on the old car park B at RIE for proximity to 

accident & emergency department. Car park B was the existing main hospital carpark 

(see diagram below). Therefore, in order to operationally have sufficient car parking, 

which was also a requirement of planning consent, and to ensure the existing PFI 

arrangement was financially kept whole in relation to car parking provisions, NHS 

Lothian acquired from Scottish Enterprise the adjacent land east of RIE, known as 

Plots 14-16 of the Edinburgh BioQuarter, in 2008 to build a replacement car park as 

a separately tendered capital project tendered 10/2010, completed 6/2011). This was 

a requirement for the capital proposals for the re-provision of RHSC and had been in 

progress for some time in advance of the change to NPD. The terms for the car 

parking arrangement were included in a Memorandum of Understanding with 

Consort in late 2010.  
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Supplemental Agreement 6 (SA6)  

31.  

 

32. After the change of funding from capital to revenue through the NPD model, SFT 

required that in order to take the Project to the market a commercial “level playing 

field for bidders” had to be created with the project clear of dependencies and risks 

outwith the control of bidders. SFT participated in the dialogue with Consort and 

attended NHS Lothian committee meetings regarding the negotiations with Consort. 

Addressing the need to excise the land from the control of Consort (through leases 

and existing Project Agreement) and providing sufficient rights of access and egress 

(roads and infrastructure services) necessitated a Supplemental Agreement – referred 

to as SA6. The key aspects of SA6 are shown in the above diagram, extracted from 

a presentation to Finance & Performance Review Committee on 14 December 2011.  

Coincidentally, the privately operated nursery, leased from Consort, was closing and 

this land was incorporated into the development site for RHYCP and DCN in early 

2012, with SA6 being signed in August 2012. 

SA6 - land 

Optio 
Constr 
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• Clear services 
from car park B 

NHS ..........., -

Rights of Access 
for services / 
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Enabling Works – SA7 

33. There were a number of interface issues that required to be resolved between the 

existing hospital and the new Project such as the expansion of critical care to allow 

for DCN, works at the pharmacy and the ‘docking station’ to join RIE to the new 

hospital. Externally, a range of significant infrastructure works were also needed, 

such as improved flood protection to meet Town Planning requirements, and moving 

the bus stop hub to accommodate the new road network. All the enabling works were 

agreed under SA7, with the external elements as illustrated in the diagram below. 

 

34.  

 

 

 

35. The decision to add an NPD model together with DCN brought further complexities to 

the Project. A situation was created where we were putting a Public Private Partnership 

(‘PPP’) inside a PPP which, as far as we could ascertain, had never been done before 

and therefore the understanding and risk profile and assurance processes were being 

SA7 Enablj_rag 

A&E link facility 

Redundant service 
remov~s 
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explored by SFT as much as NHS Lothian. In order to achieve the level playing field 

and risk profile assessed by SFT for the NPD project at the time, the Project ended up 

with separate energy centres rather than plugging into the existing energy sector at RIE. 

We also had to ensure separate rights of access beyond those included in SA6 to 

accommodate potential bidders’ requirements. Under the capital scheme we had 

envisaged expanding the RIE catering provision, but separate catering, loading bays 

etc. would be contractually required in the NPD brief.  I would add that creating a PPP 

inside another PPP contract with risk averse lenders created a drag on the programme 

and additional complexity on the site. 

 

36. I have been asked how NHS Lothian concluded that the benefits offered by the new 

facilities outweighed the disadvantages of the site constraints. There was still a strategic 

requirement and a need for a new children’s hospital which under policy was to be 

located with an acute adult hospital. There were options appraisals done and the output 

of those included in the business cases. There was a risk management workshop held 

with the resultant options appraisal completed by Davis Langdon the predecessor of 

Mott MacDonald to confirm the position to progress with the Project. The output of 

which is detailed in Appendix 8 of the Outline Business Case Addendum. 

 

37. The issues on the site were resolved by negotiating and agreeing what became SA6 and 

SA7 where NHS Lothian had to accept contract liabilities between an NPD contractor, 

not yet selected through a procurement, and the existing PFI contractor, Consort, who 

may also yet bid for the NPD contract.   

 

38. Consort, their shareholders and funders had an expectation to be “kept whole” 

including, for example, cover for loss of income from car parking following the removal 

of the PFI controlled main car park to make way for the new hospital. Removing this 

meant that NHS Lothian became the owners of it in terms of both land but also ensuring 

NHS Lothian kept Consort and the Royal Infirmary PFI “whole” in terms of contract 

liabilities and risks. NHS Lothian also had to accept additional commercial points such 

as not creating a separate profit-making staff canteen in the children’s hospital, and 

retail units there could only be for a charitable purpose not in commercial competition 

to the units in the Royal Infirmary of Edinburgh.  
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39. By undertaking additional repairs and improvements to the road network and car parks 

to accommodate the new children’s hospital and an altered bus route, they mitigated 

Consort’s life cycle costs; probably saving monies which were due to be expended by 

Consort under the PFI contract. At the time there was an argument put forward by SFT 

that NHS Lothian would have had to accept commercial risk transfers had we 

progressed with a capital project. But NHS Lothian’s project team and advisors 

identified that there were now two additional factors brought in as a result of the switch 

to NPD procurement. 

 

40. Firstly, we had to create a new Project Agreement for the NPD, based on the standard 

form contract prepared by SFT, tailored for an acute hospital use but also for the site 

specifics. This would then be taken to the market through procurement and therefore 

needed to be “bankable” – having a suitable position for contractors, lenders and 

funders, to understand with all risks quantifiable and elicit their support for bidding for 

the project against other potentially competing projects. This would in due course be 

negotiated with three separate bidding consortia, their advisers and ultimately funders 

for the preferred bidder. 

 

41. Secondly, linked to the proposed new NPD Project Agreement, we had to negotiate and 

agree terms with Consort; and them with their advisers, shareholders, funders; which 

created the site suitable for development of the new hospital, linking into the existing 

RIE, and utilising the existing roads, services etc. Whilst there was always a 

requirement to have such linkages, NHS Lothian would no longer be the contracting 

party AND the ultimate beneficiary of the provisions. Consort and their backers 

recognised that an incoming NPD operator could seek to offload their risks onto NHS 

Lothian and thereby increase the likelihood of claims or challenges against Consort. 

Therefore, the proposed NPD created ‘a piggy in the middle’ risk profile for NHS 

Lothian now to be operating between two different PPP Project Agreements, their 

‘Special Purpose Vehicles’ (SPV), shareholders and funders.  In this context, risk is 

something that impacts the financial models of the respective projects (RHSC / DCN 

and RIE) and therefore the interests of multiple parties. Each respective SPV had 

obligations to, and rights from, NHS Lothian, but not directly between those SPVs 

alone. One SPV operating for several years on an old style of PFI contract, and one still 

to be procured on a new NPD contract. 
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42. In practical terms, the NPD contract was drawn up before procurement with a set of 

constraints and procedures based on the current understanding of the potential building 

form and designed to mitigate risks to the operation of the current RIE services, the PFI 

SPV and wider community. The SPV limitations included NHS Lothian liabilities for 

issues created at the RIE by the NPD SPV during construction, mitigated by procedures 

put into the NPD Project Agreement for that SPV to follow.  Fixed connection points 

were agreed with Consort and included in the draft NPD project agreement. This 

included, for example, Consort building a new section out from the RIE, described as 

a “link facility” - designed specifically for the NPD contractor to connect to, rather than 

the existing RIE fabric which they would not need to touch. Given that the final building 

form for the new children’s hospital had not yet been designed, there had to be a limited 

degree of flexibility – or a mechanism to agree changes – within the documentation. 

All these elements had to be legally bound into contracts, SA6 and SA7, and agreed 

with Consort, their advisers, shareholders and funders before NHS Lothian could go to 

procurement. The reciprocal rights and procedures were also created in the new NPD 

Project Agreement too with those also being agreed by SFT to ensure that the NPD 

terms would not deter the interest of the PPP market or add further risks to the profile 

of the project.  

 

43. One outturn of this was a necessity to provide a separate energy centre for the new 

hospital rather than seek to link to the existing, but poorly performing, RIE energy 

centre. This was felt to have implications in running costs and carbon reduction targets 

but instead allowed for separation of risks between the respective PPP contracts. 

Impact of negotiations with Consort 

44. NHS Lothian were very much reliant on reaching an agreed position with Consort on 

SA6 and SA7. There were commercial challenges and the process was time consuming 

especially in relation to getting the funders of the existing PFI to agree to the changes. 

I would consider the negotiations to be more difficult because there were so many 

parties that NHS Lothian had no visibility of their commercial options or ability to 

influence. For example, there were 11 lenders on the PFI, some of which were closed 

banks who had limited involvement/resources into approving the required changes. If 

it was a commercial negotiation with just one contactor NHS Lothian would have 
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known their commercial drivers. We also had an ongoing operational PFI at the site 

which meant Consort had a significant leverage in the negotiations.  

 

45. In terms of timescales, SA6 completed in August 2012 and SA7 completed in 

December 2012. The enabling works then took Consort and Balfour Beatty around 

18 months to complete, from spring 2013 to autumn 2014. SA6 and SA7 would have 

been needed regardless of the funding, however, due to the issues described above, 

the negotiations around SA6 and SA7 were prolonged and challenging because NHS 

Lothian had no leverage therefore it did have an impact on time and costs. 

 

46. I have been asked whether the negotiations surrounding the purchase of car park F 

and then SA6 and SA7 became my focus (Bundle 3; Volume 1; Document number 

2; Page 39. The answer to that is yes.  NHS Lothian couldn’t start the NPD 

procurement until SA6 and SA7 had been agreed.  

 

47. SFT advised and NHS Lothian agreed that we shouldn’t start the procurement until 

the risk profile had been agreed so there was only negotiation with bidders as 

opposed to having multi-headed negotiations with Consort and bidders. Part of the 

concern was Consort or its entities could also be potential bidders for the Project then 

in order not to distort the tender NHS Lothian had to go to the market with the agreed 

position. As far as NHS Lothian were aware at the time, Consort was 50% owned by 

Balfour Beatty and the investors and lenders may form a bidding party. In order to 

ensure we had other bidders equally motivated to bid we had to fix all those points. 

This explains why there was a lot of focus by NHS Lothian at the time to agree SA6 

and SA7 from a commercial and legal perspective. Brian Currie, the Project Director, 

took an interest in the enabling works from a technical perspective in terms of the 

impact on the Project. Capital Planning seconded a senior project manager to Brian 

Currie’s team to manage the Board’s interests in the projects covered by SA7.  

 

48. I have been asked whether this Project was particularly complex from the outset and I 

would say that it was, for all of the reasons set out above as the level of complexity kept 

getting ratcheted up rather than eased as we got to procurement stage.  
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Switch to the NPD model  

49. The Scottish Government announced in November 2010 that the model of funding 

was going to change from capital funded to an NPD model. I do not know why the 

Scottish Government changed the funding model but my understanding was financial 

limitations in capital availability and the application of government policy which 

resulted in the change in funding model. 

 

50.  NHS Lothian were not consulted about the switch to NPD prior to the decision being 

made. The original OBC for the RHSC drafted by NHS Lothian identified that PFI 

was not the preferred option. (Bundle 3; Volume 1; Document number 12; Page 272) 

 

51. I do not know why we were not consulted. There were some statements around the 

DCN project about capital constraints and limitations but nothing so specific to 

indicate that there was to be a fundamental change of funding to NPD. It is unusual 

that we were not consulted as there normally would be dialogue around substantial 

projects, funding, and procurement in advance of the submission of a business case.  

 

52. I think it would have been helpful if NHS Lothian had been consulted because there 

were contractual and operational issues we knew about and had details of which 

would have informed any risk profile/assessment. In this context operational issues 

for NHS Lothian includes both the clinical services but also the facilities or support 

arrangements on site. The service efficiencies from the co-location of RHSC and 

DCN services with the RIE included a single adult Critical Care Unit serving both 

RIE and DCN patients, a single location for pharmacy and laboratory, etc. As such, 

staff, patients and materials would require ready access between the facilities 

seamlessly. The Facilities Management of the site with two different PPP SPV 

establishments could lead to added cost as separation of service provision is needed. 

This, along with NHS Lothian’s own responsibilities and resources, increases the 

number of parties involved on site delivering for NHS patients and staff.  

53. After the announcement, I understand that NHS Lothian did raise concerns with 

Scottish Government and Scottish Futures Trust via NHS Lothian’s Director of 

Finance.  
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54. To my knowledge, an NPD model had not been used by NHS Lothian on any 

previous project. At that time, there was only one NPD project underway in NHS 

Scotland – a mental health development in NHS Tayside.  This would be the first 

acute hospital NPD project. 

 

55. I have been asked if the switch to NPD resulted in delays to the project and I think 

that it did. There were also additional costs associated with the creation of additional 

advisory input from lawyers, technical and financial advisers. There was also 

construction delay, inflationary cost and ultimately increased cost because of the 

inclusion of DCN but this was fortuitous as it allowed us to develop that project. 

 

56. The switch to NPD did increase the workload of NHS Lothian as it required a new 

procurement exercise and additional resources for the new style of contract and 

competitive dialogue procurement process. The in house project team, clinicians and 

other stakeholders were all engaged with effectively 3 bidders as well as any internal 

and stakeholder engagements, and commercial and legal negotiations with Consort, 

the project teams were working across five dialogues simultaneously.  This applied 

in the period up to the approval of the OBC (Bundle 3; Volume 2; Document number 

61; Page 672) / FBC (Bundle 3; Volume 3; Document number 76; Page 729) and 

thereafter this continued with the preferred bidder. My role, along with other 

members of the project team, changed. My time on the Project increased to the point 

where I was attributing more than half my time to the Project.  

 

57. There were previous discussions about DCN being associated with the re-provision 

of RHSC but the decision to include DCN as part of the NPD was made by the 

Scottish Government. This was very much welcomed by NHS Lothian as we were 

getting a new facility aligned with our strategy to relocate DCN clinical services to 

RIE. 

 

 

STATEMENT OF TRUTH [to be signed by witness once statement is finalised] 

I, Iain Graham, confirm that:  
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(i) The contents of this statement is the truth to the best of my knowledge and 

recollection;  

(ii) I am willing for this statement to form part of the evidence before the Scottish 

Hospitals Inquiry.  

(iii) I am willing for this statement to be published on the Scottish Hospitals Inquiry 

website. 

Signature:  

Date 
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Written Statement  

Brian Currie    

Introduction    

1. My name is Brian Currie. I am the currently employed as the Senior Programme Director 

for NHS Lothian. My role involves overseeing the three major projects that NHS Lothian 

currently have underway.  Those projects are the new Edinburgh Cancer Centre at the 

Western Gerneral Hospital, the reprovision of the eye hospital, known as the Princess 

Alexandra Eye Pavilion and also the National Treatment Centre Lothian.  They are all 

major projects with the latter two costing well in excess of £100 million each.  I was 

appointed to oversee these projects on behalf of my line report, which is currently Susan 

Goldsmith as Director of Finance and also on behalf of the Senior Responsible Officer 

for those projects, which is currently Jim Crombie.     

  

2. I was involved as the Project Director in the planning, design, and construction of the 

Royal Hospital for Children and Young People (RHCYP) and the Department of Clinical 

Neuroscience (DCN) (“the Project”) on behalf of NHS Lothian. My role in the project 

was Project Director. I have been asked to provide a written statement to the Scottish 

Hospitals Inquiry (SHI) in relation to my involvement in the Project from the 

commencement up to the start of the procurement exercise. I have been provided with a 

list of questions and a bundle of documents from the SHI. This statement seeks to answer 

the list of questions that are relevant to my role in the Project to the best of my 

recollection. Some of the events I’ve been asked about occurred fifteen or so years ago 

and, given the passage of time, I cannot recall all of the events and documents.   

Background  

3. I graduated in 1978 with a degree in Architecture and was awarded a Diploma in 

Advanced Architectural Studies in 1980. I worked as an Architect in private practice for 

around 8 years before moving on to Project, Construction and Design Management roles 

in the construction industry across a broad spectrum of sectors. Immediately prior to the 

Project Director role in NHS Lothian, I was Regional Director for Scotland and NE 
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England for Lendlease Projects and was managing a variety of construction projects with 

a total construction value in excess of £450million.  I have significant experience  

of delivering high value and complex construction projects including the RBS 

Edinburgh Property Strategy and RBS Gogarburn Campus.    

  

4. In my role as Project Director I was responsible for  aspects of project delivery on behalf 

of NHS Lothian within the defined scope, quality and timescale of the Project. I led NHS 

Lothian Project Team of twelve managers across various disciplines. I was involved with 

the procurement and management of technical, legal and financial advisors. I liaised with 

a variety of internal and external stakeholders. I led the redirection of the Project from a 

capital funded procurement route utilising a national established procurement 

framework (Framework Scotland) and NEC 3 form contract to a revenue funded NPD 

(non-profit distributing) project from November 2010 onwards. I led the Project Team 

through the development of the reference design process utilising a full external design 

and management team. I led the Project Team on the NPD procurement processes 

through PQQ (pre-qualification questionnaire), Competitive Dialogue, Preferred Bidder 

and Financial Close stages. I then led on the construction and commissioning phase to 

complete a phased operational handover in March 2021.   

The need for a new hospital  

5. I have been asked why a new hospital was required. The business case for the reprovision 

of the RHSC (Royal Hospital for Sick Children) (Bundle 3; Volume 1; Document 

number 12; Page 272) had already been approved by the Scottish Government when I 

joined NHS Lothian in August 2009. My brief was to manage and develop the build of 

the new hospital. Although I was not involved in considering the need for a new hospital, 

it was generally known that the old RHSC was a tired and old building, as was DCN at 

the Western General.  In addition, there was a desire on the part of NHS Lothian to have 

DCN built on the same site as the re-provision of the RHSC so that the Board could 

provide a major trauma centre for all of NHS Lothian and realise the benefits of co-

locating a children’s hospital with clinical neurosciences, maternity, emergency 

department and a university teaching hospital.    
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Site Constraints   

6. There were significant site constraints which we had to work through. What added to the 

complexity of the site constraints was that Royal Infirmary Edinburgh (RIE) which is 

situated at Little France, Edinburgh, was an existing PFI (public finance initiative)  

site run by Consort Healthcare (“Consort”) and Balfour Beatty who were an equity 

holder in Consort. The introduction of an NPD project to an existing PFI campus 

presented challenges technically as well as legally and commercially. This was due to 

the fact that we would have two PFI operators on the same campus. The complications 

came from separating and clearly defining services, utilities and responsibility for those.  

We had to create a separation and try to make one autonomous from the other in the 

technical sense.  In the operational sense, the challenges were in relation to things such 

as groundskeeping and snow clearing.  The competing demands of two private operators 

on one campus was the principal reason for the challenges. The re-provision of RHSC  

and DCN was to be as autonomous as possible from RIE in the way it was funded and 

serviced to simplify legal and commercial considerations albeit there had to be physical 

and clinical connections between the buildings.  
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Enabling Works – SA7  

  

7. The diagram above shows an illustration of the enabling works that were carried out on 

both the site of the project and the immediate RIE Campus. I often thought of the “A&E 

link facility”, being the connection between the RHCYP/DCN and the RIE, as a 

“docking station”. As Consort were in control of the RIE, it was their building, so they 

undertook the works to create the docking station. That included demolitions and 

creating a new building as an extension to the existing RIE. Project Co (IHSL) could 

then plug into that, without directly  interfering with Consort’s  building.    

  

8. As part of the A&E Link Facility, there are two link corridors between the RHCYP/DCN 

and RIE, one on the ground floor and one on the first floor. One of the corridors linked 

DCN patients directly through to critical care and theatres in RIE. This was needed 

because it was determined that it was not viable to have a critical care centre for DCN 

patients in the new facility and that the existing critical care in RIE should be expanded 

to accommodate DCN patients instead. Enlarging the area for critical care resulted in 

reconfiguration works for other areas/services within RIE, namely the relocation of 

renal.  Other clinical enabling works also took place in relation to pharmacy and 

SA? Enablj@g 

A&E link facility 
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reconfiguration of the Emergency Department following the creation of the “docking 

station”.   

  

9. The VIE plant is for medical oxygen.  The road and infrastructure relates to the rerouting 

of buses to the new bus hub. Flood prevention works were required because upgrading 

was needed since RIE’s  design in the 1990s to match new flood risk requirements. There 

were other external works such as new flood defences (on and off site) and road 

infrastructure around RIE campus. A gas mains and twin trunk sewer also required 

diversion.  

  

10. Below ground, we also had significant diversion works (redirection of water, drainage 

and other utilities from underneath the proposed footprint of the new facility in car park 

B).   

  

11. The majority of the enabling works were agreed via a  Supplemental Agreement (SA7) 

between the Board and Consort. As Project Director, I was involved in the negotiation 

of SA7 to the extent that the physical works necessary were appropriate to enable the 

eventual proposed development. Once SA7 was agreed, the enabling works were carried 

out by Balfour Beatty on behalf of Consort. SA7 covered the following works which 

were implemented by Consort via Trust Additional Works Orders (TAWOs):   

- TAWO 158 – Medical Oxygen Plant or VIE (Vacuum Insulated Evaporator)  

- TAWO 160 – Sewer Diversion  

- TAWO 57 – Road  

- TAWO 159 – A+E Link (the Docking Station)  

- TAWO 161 – Services Diversions -  TAWO 156 – Flood Defences  

  

12. The following were not included in SA7 but were also delivered by Consort via TAWOs:  

- TAWO 165 – RIE Critical Care and Renal -  TAWO 180 – Pharmacy  

  

13. As above, Consort and Balfour Beatty were undertaking the works but we had an interest 

in them as the ultimate client and paymaster so kept an eye on progress and were 

involved to the extent that a project manager from Capital Planning represented the 

Board at meetings and acted in a liaison role between the Board and Consort. Capital 
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Planning are responsible for placing project managers to projects. Iain Graham is 

responsible for this department, he will be able to speak in more detail about this.   

Supplemental Agreement 6 (SA6)  

14. Before the procurement process could commence, the Board had to enter in to negotiations

with Consort to secure the land required by NHS Lothian for construction of the new

RHCYP and DCN (on car park B). We needed to acquire a new car park for RIE (car park

F) to swap for car park B. It was not straightforward because the plots for the new car park

(car park F) were owned by Scottish Enterprise and a third party based in the USA, 

Alexandria Real Estate, had rights to the plots so the negotiations were difficult. The 

Director of Finance, Susan Goldsmith, led on these negotiations and she is better placed 

to speak to them than me.   

15. We used car park E for our site offices from June 2017 in a co-located manner with

IHSL and their supply chain following IHSL’s and our move from the original                

co-located site establishment/ offices situated on the actual construction site of the 

new hospital. Then when the site offices were no longer required, car park E became a 

functional car park again.. As part of the planning consent, we were given 230-240 

spaces. However, to build the hospital, we had to build on an existing car park (car park  

B). We therefore created Car Park F to the east of the new hospital. That was done as 

quickly as possible so that the site could be available to Project Co.  By creating Car 

Park F we maintained the same level of car parking numbers at the Royal, even though 

we were building on the site. When we cleared out of Car Park E, that became the 200 

or so spaces that was the net addition to the overall car parking once the hospital became 

live.    

Switch to NPD model   

16. I had no awareness of the change in funding until it was announced by the Scottish

Government on 10 November 2010. As Project Director, I would not have expected to

be consulted on this matter however I would have expected NHS Lothian to be consulted

in some capacity. I do not know why the decision was made. I can only comment on

what I read in the press at the time, which was that there was a tightening on the financial
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budget following on from the 2007/2008 financial crisis and funds had to be raised by 

private finance initiatives such as the NPD model. Before this change in position we 

were well advanced in our negotiations with the principal supply chain partner, 

BAM Construction. We were pushing towards what's called the agreed target price.  

We were just about to make a planning application to the council, so the design 

was well developed. The announcement on the 10 November 2010 brought that to a 

halt.  

17. I have been asked whether the change in funding and also the SA6 and SA7 negotiations 

had an impact on timescale and cost. It is difficult to separate these issues out. I have 

been referred to paragraph 3.1 of Finance and Performance Review Committee (F&PR) 

Minutes dated 9 August 2010 (Bundle 7; Document number 31; Page 685). In summary, 

issues around SA6 at that time (i.e. before the change in funding) were adding up to 4 

months’ delay and so the January 2011 start date for construction was no longer possible. 

The revised date for the hospital being fully operational was mid 2014 (rather than late 

2013).

18. However, any delay to a start date did not play out because, between this F&PR 

Committee meeting in August 2009 and the original start date of January 2011, the 

Scottish Government announced the change to funding model and the addition of DCN, 

which caused delays to the start date independent of the SA6 (land transfer, access during 

construction, wayleaves for utilities, land provision for anew sub-station, oversail rights 

and right to connect to the RIE) and SA7 (Enabling Works) negotiations.  As a by-

product of the announcement, we had more time for SA6 and SA7 to be finalised. 

However, it is very difficult to say when we would have been in a position to commence 

construction had we proceeded with the capital funded project as planned. I think the 

SA6 and SA7 negotiations eventually took around two years, with SA6 completing in 

August 2012 and SA7 completing in December 2012. The enabling works took around 

18 months, starting in the spring of 2013 and finishing in the autumn of 2014. So 

although the capital funding scheme would have endured a delay due to the protracted 

negotiations with Consort, the introduction of NPD definitely made those negotiations 

more difficult and, in my opinion, most likely longer.

19. The switch to NPD definitely increased costs and an increased workload for NHS 

Lothian. We had to prepare a revised business case, prepare for a new procurement
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model and consider how best to utilise the design work already done. This involved 

liaising with internal and external stakeholders and independent advisors. We had 

numerous meetings with lawyers and technical advisors which were costly and time 

consuming.   

  

20. I have been asked whether this was a particularly complex project form the outset. 

Healthcare projects are always complex, however, this Project was extremely difficult 

from the start, particularly due to: the site constraints; undertaking works on a site that 

was a live major acute hospital; dealing with various internal and external stakeholders; 

and the need to acquire land where a third party had rights. However, in my experience, 

all major and high value projects have significant complexities. What added an 

additional layer of complexity to this Project was the change in funding to NPD and the 

technical, legal and commercial challenges that came with trying to join an NPD project 

to an existing PFI site. In addition, the reintroduction of DCN added further complexity.   

  

21. To clarify, the inclusion of DCN was welcome in that it met NHS Lothian’s desire to 

build a major trauma site, but the lateness of that announcement and the change of 

funding model, particularly given how advanced we were with the re-provision of RHSC 

as a standalone project, brought with it further complexities and delays to timescales. It 

meant that we had to rewind again in terms of some of the design processes and look at  

the integration of DCN as a significant part of the build.  The two areas that particularly 

took a lot of time were theatres and imaging facilities. We had to try and create services 

and support areas common to both RHSC and DCN serving these two clinical facilities 

and achieve economies of scale.   

  

The Reference Design  

22. By the time the NPD funding route was announced by the Scottish Government in 

November 2010, the Board had already developed a detailed design for the re-provision 

of RHSC ready to be submitted as a detailed planning application.  The Board had to 

consider (i) if/how to use the design team and/or the design work already undertaken by 

BAM (BAM were appointed the principal supply chain partner (“PSCP”) to support the 

Capital Design project in around April 2009 and (ii) how to present the information to 

bidders in a new procurement process.    
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23. Following a review meeting including Scottish Futures Trust (SFT), Scottish

Government Healthcare Directorate (SGHD) and MacRoberts LLP (NHS Lothian’s

legal advisors) on 23 December 2010, it was concluded that it would be beneficial to

take a “reference design” to the market. This was not just a case of taking BAM’s design

and re-badging it as a reference design. We had to break down BAM’s design into the

component parts then retain and salvage the design principles already agreed through

discussion and agreement with clinical teams.  Essentially what we did was take the

hard-won components and principles of the design such as patient pathways, clinical

models and the relationship of spaces to one another and then utilise these as the design

principles and building blocks for the NPD process and competitive dialogue.

24. It is important to understand that the reference design was nowhere near what the final

design of the Project would be and was never intended to be. We were just providing the

bidders with an architectural representation of one possible concept design but which

critically illustrated the mandatory requirements imposed on the Board by Consort as a

result of the SA6 negotiations. These requirements included constraints on us on a

practical, technical, legal and commercial level.   Our operational functionality

requirements remained a design responsibility of the Board. We were always clear that

the reference design was to be replaced with the Preferred Bidder’s full design solution.

We had an open day for bidders and this was explained to them then as part of the

presentation (see Speakers’ Notes provided). I have reviewed and included my Notes

from the presentation at the open day for bidders and have copied the relevant sections

as an Appendix to this statement. It is noted that:

“Following the close of Competitive Dialogue, and the appointment of the Preferred 

Bidder, the Reference Design will be replaced with the Preferred Bidder’s affordable 

and commercially acceptable design solution.”  

25. I consider these Speakers’ Notes demonstrate that NHS Lothian had a clear and

articulated strategy and approach which we communicated to the bidders from the outset. 

We also laboured the point that the reference design was to be replaced by with the 

Preferred Bidder’s design throughout the competitive dialogue process.
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26. One of the key driving factors in adopting a reference design, which was set by everyone 

involved, was to salvage as much of the time, effort and cost that had already been 

incurred. It was the sensible thing to do.  We did not want to throw out what had been 

hard-won clinical input, for example discussions around clinical models and pathways. 

To repeat the process would eat into precious clinical time for the clinicians and medics.

27. In summary, the benefits of a reference design were: (i) enhanced cost certainly at the 

outline business case (OBC)(Bundle 3; Volume 2; Document number 61); Page 672; (ii) 

fundamentals of the clinical design were complete to the extent that there would be very 

limited future engagement of scarce clinical resource; (iii) it would shorten the 

competitive dialogue phase; (iv) utilise available programme time in that it would run in 

parallel with Consort negotiations to minimise delay to the strategic programme; and (v) 

it would minimise abortive design cost and tendering risk for unsuccessful bidders.

28. The Project Team initially intended to complete the reference design within 12 months 

based on three rounds of consultation with clinical staff (Bundle 7; Document number 

32; Page 687). The Project Board immediately sought to reduce this period to eight 

months with two rounds of clinical engagement. My recollection is that it was SFT (who 

sat on the Project Board) who were keen to shorten the the programme of activities in 

relation to the reference design production, competitive dialogue and between preferred 

bidder and financial close, rather than NHS Lothian.

29. SFT supported the reference design approach because they were keen to minimise

prospective bidders tendering costs by reducing the length of tender process and 

interaction between them and clinicians (three bidders, as it transpired, each having 

lengthy design dialogue with clinicians). The Board was also conscious of the additional 

demand on clinicians’ time this would bring. This is not to say that there wasn’t clinical 

dialogue during competitive dialogue, just less than there would have been had there not 

been a reference design.  This is because we didn’t have to start from scratch. We had 

the principles in clinical terms sorted out through the reference design and, as such, we 

did not have to go through the same process with three different bidders during 

dialogue. This saved a huge amount of time.
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30. We also had to take advice in relation to the procurement process and, in particular, how 

to present the reference design to bidders. This advice was sought from Davis Langdon, 

Mott Macdonald, SFT and Macroberts. As set out in section 6 of the project update to 

the Finance and Performance Review Committee in January 2011(Bundle 3; Volume 2; 

Document number 34 i); Page 318), we explored a variety of procurement options with 

variations of the reference design approach with external advisors. This resulted in the 

Procurement Options Paper dated June 2011 (Bundle 3; Volume 2; Document number 

47; Page 409) and a strategic programme prepared illustrating potential delivery 

timelines (Bundle 3; Volume 2; Document number 44; Page 395).  

  

31. We instructed our advisors, Davis Langdon and Mott MacDonald Ltd (Motts), to prepare 

a report on the Approach to the Reference Design. The first version of this is dated 

January 2012, with various iterations until the version dated May 2012. (Bundle 3;  

Volume 2; Document number 68; Page 898)    I authored a paper (the “Reference Design 

paper”) for the Project Steering Board Meeting on 11 May 2012 (Bundle 3; Volume 2; 

Document number 66; Page 892), which recommended that the Approach to the 

Reference Design report (being an earlier version dated March 2012) was used as the 

basis for accurately conveying NHS Lothian’s intentions to bidders in relation to 

mandatory and non-mandatory elements. The Approach to the Reference Design report 

by Motts outlines and recommends the approach which the Board ultimately adopted 

(see Project Board Action Minutes dated 11 May 2012 Bundle 3; Volume 2; Document 

number 67; Page 896).  

Operational Functionality   

32. The reference design needs to be understood in the context of operational functionality.   

I have been asked by the SHI to refer specifically to contractual provisions in the Project 

Agreement between NHS Lothian and IHSL (Project Co) dated 13 February 2015 and 

have consulted with NHS Lothian’s legal team in this regard. The following represents 

my understanding of the contractual position but I fully appreciate that there are other 

interpretations.   

  

33. My understanding is that Project Co had to design and build the Project in line with the  

Board’s Construction Requirements (BCRs) (clause 12.1). The BCRs provided that 

Project Co had to comply with the requirements of SHTM and adopt them as mandatory 

A37609211



(clause 2.3 (v) generally and elsewhere). Where there was a contradiction in standards, 

the BCRs provide at clause 2.5 that the most onerous shall take precedence.   

34. Overall responsibility for the design sat with Project Co (clause 12.3). Project Co had to 

develop and finalise the design and specification of the Works and the Board had to 

review the Reviewable Design Data (clause 12.6), insofar as it related to operational 

functionality.

35. The only element of design that was retained by the Board was operational functionality. 

Operational functionality is narrowly defined in the Project Agreement and, most 

importantly, did not encompass matters such as ventilation and pressure regimes within 

wards and rooms.  In summary, it comprised the information as indicated in 

interdepartmental layouts (1:500); Departmental Layouts (1:200) and Room Layouts 

(1:50) for Key and Generic Rooms and departmental corridor layouts. We referred to 

Operational Functionality as opposed to Clinical Functionality because some of the 

mandatory areas of the Reference Design covered non-clinical functions such as 

Supplies, Storage, Distribution and Waste Management (Soft FM) and ICT 

Requirements).

36. Operational Functionality means the point of access to and within the development, 

buildings and departments; the adjacencies between different departments; the 

adjacencies between rooms within the departments; the quantity, description and areas 

of those rooms and spaces shown on the Schedule of Accommodation. It is about the 

geography of a room or department and the geography of equipment within such a room 

or department.  It considers practical questions that the Board needs to consider in 

relation to room layouts to ensure that they were operationally functional. For example, 

could medical staff approach patients from both sides of a room? Could catering trolleys 

enter and exit a room? Operational functionality did not include consideration of design 

requirements such as ventilation and pressure regimes within wards and rooms.

37. That said, if NHS Lothian identified any errors beyond issues with operational 

functionality, it would bring those errors to Multiplex/IHSL’s attention. I personally was 

acutely aware that I had obligations in respect of the health and safety of the occupants 

of the new facility, professionally as a Chartered Architect and a responsibility, as an
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officer of the Board, to the Accountable Officer to enable him to fulfil his 

responsibilities. The Accountable Officer is the Chief Executive of NHS Lothian.   

Mandatory Elements  

38. I have been asked to explain my understanding of the mandatory elements within the

reference design. This comprises the information that defines Operational Functionality

as already noted above, i.e .Interdepartmental Layouts (1:500; Departmental Layouts

(1:200) and Room Layouts (1:50) for Key and Generic Rooms

39. There are also Compulsory Requirements:

• Planning in Principle as granted by The City of Edinburgh Council.

• Interface, access/egress and infrastructure provisions enshrined in (SA6 + SA 7)

Clinical, D+C and FM Output Specs. 

40. To clarify, the Reference Design drawings are a diagram or graphical representation of

these requirements. We were always clear that the Board’s Construction Requirements

would always take precedence over the Reference Design for matters which do not

define Operational Functionality.

Non-Mandatory Elements  

41. I have been asked to provide a description of the non-mandatory elements of the

reference design. The non-mandatory or indicative elements were information that had

been developed to verify the feasibility of the reference design in terms of architecture

and engineering (e.g. the Environmental Matrix (EM)) and information developed for

issue to Bidders in regard to site and servicing information (e.g. the borehole logs).

Bidders response to the non-mandatory and indicative elements, which they had to

develop through their design, still had to be in compliance with mandatory guidance such

as SHTM 03-01. The premise of the indicative elements was to allow bidders to

introduce innovation in their response. Whilst bidders still had to comply with the

mandatory guidance, it enabled the bidders to bring private sector innovation to the table.

My impression and understanding was that this approach was strongly promoted by SFT.

□ 
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42. I have been referred to paragraph 2.5.3 of the ITPD, which relates to Room Data Sheets 

(RDS)(Bundle 3; Volume 3; Document number 74; Page 200). RDS give a detailed 

description of the activities, personnel, planning relationships, space data, environmental 

performance, clinical risk category, finishes and equipment that will be required for each 

room or space in a project. Paragraph 2.5.3 of the ITPD states that RDS had not been 

prepared by the Board for the Project. It was for bidders to develop their own RDS to 

form part of their proposals. The Room Information at para 2.5.3 of the ITPD provided 

to inform the bidders’ development of the RDS included the Environmental Matrix.  It 

is my understanding that the only element of RDS which NHS Lothian retained any 

design responsibility for was in the context of operational functionality.

43. Paragraph 2.6 of the ITPD (Bundle 3; Volume 3; Document number 74; Page 

200201)sets out the Indicative Elements of the Reference Design, and describes it as 

other information that has been generated both as a by-product of preparing the reference 

design and as a general Project requirement. One such indicative element in Section 2.6 

is “building services engineering solutions”. This was issued “for information only” to 

assist the bidders in understanding the intent of the reference design and they were 

advised to refer to the BCRs.

44. It has always been my understanding that the EM issued within the ITPD suite of 

documentation was one such indicative element and as such fell into the category of

“disclosed data” in a similar way to the geotechnical reports or ground bore holes’ 

surveys carried out previously by BAM in the capital funded scheme. I have been asked 

by the SHI for a definition of disclosed data. Disclosed Data is defined in the Project 

Agreement as any Design Data and any other written information, data and documents 

made available or issued to Project Co or any Project Co Party in connection with the 

Project by or on behalf of the Board. Clause 7.2 of the Project Agreement provides that 

the Board gives no warranty in respect of the Disclosed Data and it should not be relied 

upon for accuracy.

45. It might assist the Inquiry if, at this stage, I provide some more detail on my 

understanding of the design function and relevance of the EM, which is a document I 

understand may be of particular interest to the Inquiry.  I do so here because it may assist 

to place the EM in its contractual and design context. The EM is a table which sets out
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the environmental design parameters for each space within the hospital. The sole purpose 

of an EM is taking the environmental criteria that exists in room data sheets and putting 

them in to an Excel spreadsheet. There could be hundreds or thousands of room data 

sheets so rather than designers having to go through every room data sheet it is all in the 

EM. It is a summary of environmental performance and environmental requirements. It 

is used whether the project’s capital funded or private finance funding.   The EM was 

generated by Hulley & Kirkwood  (a sub consultant to BAM) during the initial design 

stages when the project was to be capital funded. After the change to NPD, Motts 

appointed Hulley & Kirkwood as a sub-consultant. and  Hulley & Kirkwood produced a 

further version of the EM which was issued with the ITPD. It was considered that whilst 

this information was not warranted by the Board and should not be relied upon for 

accuracy (clause 7.2 of the Project Agreement), it may prove useful to engineers 

employed by the bidders in any initial design assessments and in informing further 

investigations and studies they may care to undertake.    

46. To explain the relevance, the EM issued at ITPD stated 4 Ac/hr for the single-bed rooms

and 4 Ac/hr for the multi-bed rooms in relation to critical care rooms.  However, the EM 

was prefaced with guidance note 15 which prescribed a ventilation rate of 10 Ac/hr for 

critical care rooms. There was, therefore, a conflict in the EM. The EM was to be revised 

as necessary by the successful bidder (IHSL/Multiplex) as the design and construction 

developed. The EM was no different from other technical data that was given to the 

bidders to assist them.  It was intended to give design teams an idea as to where they 

should be going.  It's not guaranteed or warranted in any way (clause 7.2 of the Project 

Agreement) but it was to assist them and enable them to have a head start. The successful 

bidder was responsible for the final design and had to their own studies as well. 

Although an EM is not part of standard form contractual documentation, it was (and still 

is) a widely used procurement mechanism on NPD/PPP projects. It is still used because 

the theory is that it helps the engineers.  They get one document with all the information, 

rather than sifting through hundreds or thousands of other documents.  In my experience 

it is not unusual for clients to share previous prepared information pertaining to the site 

or parts of any earlier design exercises with those that will design and build the proposed 

facility.
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47. I have been asked whether the adoption of the reference design approach was unusual 

given the number of mandatory elements. I would say that it probably was but we were 

working with an unusual set of circumstances. I advised the Project Steering Board  in 

the Reference Design paper (para 3.3) that, because of the particular and unique issues 

surrounding the Project, greater input and a more mature reference design had been 

necessary than may have been the case in other Healthcare NPD projects because of, for 

example: the site constraints;  the connections required to the existing RIE building; the 

site being part of an existing PFI/PPP site; and, the interface and access requirements 

with the existing RIE/PFI service provider.  Due to these specific constraints that we 

were tied to, there was not the latitude for the bidders to digress from that.  We had to 

communicate that to them clearly and succinctly, which we did at the open day for 

bidders and throughout the competitive dialogue process. This differs from other 

projects, where the term “exemplar design” is probably used, which is not as prescriptive 

as “reference design”. Reference design goes beyond exemplar design because of the 

specifics that we had to adhere to in this case.  

  

48. Importantly, and as discussed above, I advised the Project Steering Board in the 

Reference Design paper (para 3.4) that following the close of Competitive Dialogue and 

the appointment of the Preferred Bidder, the reference design will be replaced with the  

Preferred Bidder’s full design solution(Bundle 3; Volume 2; Document number 66; Page 

893) This was a fundamental point that we communicated to bidders.   

  

49. I have been asked what the difference is between an Exemplar Design and a Reference 

Design. A reference design is more prescriptive. That was necessary in this Project due 

to the constraints imposed on the Board by Consort. The use of the reference design went 

beyond what is usually provided to bidders, known as an exemplar design. However, 

both a reference design and an exemplar design, whilst communicating mandatory and 

indicative requirements to a lesser or greater extent, manifest themselves visually as one 

possible architectural representation amongst many.   

  

50. I have been asked whether the Scottish Ministers supported the reference design 

approach. I refer to paragraph 2.5 of the ITPD (Bundle 3; Volume 3; Document number 

74; Page 198) prepared by Motts for use by NHS Lothian. It is stated there that the use 
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of reference design in NPD projects is being promoted by the SFT and Scottish 

Government.   

  

51. I have been asked about the role, if any, of healthcare planners. I do not recall this issue 

specifically but note that at paragraph 4.2 of the Reference Design paper it is stated that  

“Given the previous Healthcare planning input to the project from an external 

Healthcare Planner and NHSL’s extensive internal resource, the lack of an appointed 

advisor as Healthcare planner during procurement is deemed to be a minor and 

manageable risk”. Nevertheless, I’m aware that Tribal, a healthcare planner, was 

employed during the development of the reference design to assist with bed modelling.  

  

52. We also received advice from Ernst & Young in relation to the cost, time and risk 

elements of the procurement process and from MacRoberts LLP in relation to the legal 

aspects. Architectural and engineering input was provided by BMJ Architects / 

Nightingales, Hulley and Kirkwood and Arup to the reference design process as sub 

consultants of Motts.   

  

Design Assurance   

53. I was not involved at the initial planning and design stages of the Project.   

  

54. By the time I was appointed as Project Director in August 2009, the RHSC project had 

formally commenced as a capital funded project in April 2009 following the appointment 

of a Principal Supply Chain Partner (BAM Construction), Lead Adviser (Davis 

Langdon) and Cost Consultant (Thomson Gray). These organisations were procured by 

mini competition from a framework established by HFS in January, 2008 (Bundle 3; 

Volume 1; Document number 6; Page 154) A Q+A document issued by HFS in July 

2008 outlines the preferred partnering approach to procurement of building contractors 

and professional services advocated by HFS(Bundle 3; Volume 1; Document number 

11; Page 265).  

  

55. A project overview document in October, 2009 (Bundle 3; Volume 1; Document number 

14; Page 572) and clinical design structure diagram in August 2009 (Bundle 3; Volume 

1; Document number 13; Page 571) describe the status of the project and extent of 
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clinical engagement in the design process respectively. The Board confirmed to Davis 

Langdon in November 2009 (Bundle 3; Volume 1; Document number 15; Page 575) that 

they and the PSCP were to continue to develop a design for a joint RHSC + DCN whilst 

also preparing a “shadow” design for a RHSC only facility.  

  

56. A programme of briefing activities for 2010 (Bundle 3; Volume 1; Document number 

17; Page 581) sets out the extent of engagement and range of topics discussed in 

conjunction with a note of the clinical representation (Bundle 3; Volume 1; Document 

number 18; Page 582) in these activities and meetings. Clinical input would not have 

referred to SHTM 03-01 and other parameters such as air changes per hour.  

  

57. The NEC3 contract mandated by HFS defines a collaborative process between the parties 

to develop jointly and agree the “works information” for the final building contract. An 

unsigned version of a Stage 3 contract was prepared in June 2010 which illustrates this 

approach (Bundle 3; Volume 1; Document number 23; Page 860)In general terms and 

had the project continued along a capital funded / NEC3 route this collaborative process 

would have involved the PSCP responding to the Board’s initial “Employers 

Requirements” (Bundle 3; Volume 1; Document number 19; Page 583) with their 

“Contractor’s Proposals” which eventually, following continuous engagement with the 

Board and design development, result in the agreed “Works Information”. Unless 

specific derogations are agreed and documented in the “Works Information” all design 

responsibility for compliance with recognised and current healthcare requirements rests 

solely with the PSCP.   

  

58. Two Gateway Reviews were undertaken. The first was in 2008 before I was appointed 

as Project Director (Bundle 3; Volume 1; Document number 9; Page 249) (Bundle 3; 

Volume 1; Document number 10; Page 263) and the second in 2010 (Bundle 3; Volume 

1; Document number 20; Page 797) (Bundle 3; Volume 1; Document number 21; Page  

813) This Scottish Government review process (Bundle 3; Volume 1; Document number 

1; Page 4) applies to all organisations covered by the terms of the Scottish Public Finance 

Manual that have a budget of £5 million in value or over (anything which meets the 

definition of Mission Critical being automatically considered as High Risk).  
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59. Capital funding was withdrawn by Scottish Government in November 2010. The Board 

commissioned a report from Davis Langdon in December 2010 on the viability of 

combining the RHSC requirement with the DCN requirement (Bundle 3; Volume 2; 

Document number 30; Page 5)   

  

60. Motts were appointed as Lead Consultant and Technical Adviser via the OGC Buying 

Solutions Framework in March 2011 to provide NPD procurement, Facilities 

Management and Design and Construction advice.   

  

61. On 22 March 2011 the Scottish Government Health Directorates (‘SGHD’) sent a letter 

to all NHS Board Chief Executives regarding funding conditions for delivering projects 

through the NPD model, which made it clear that a project scope needed to be agreed 

with SGHD and SFT (Bundle 3; Volume 2; Document number 43(i); Page 377) It is my 

understanding that the process of independent project review and subsequent approval 

of the outline business case was how SFT agreed with the SGHD the scope of the 

construction of the Project, and the other acute health projects within the NPD 

programme.   

  

62. On 21 June 2011, Scottish Government Health Directorate gave approval for an updated 

business case to be developed under Non-Profit Distribution (NPD) funding route in 

which the DCN project was to be incorporated alongside the RHSC (see letter from 

SGHD to NHS Lothian dated 21 June 2011) ( Bundle 7; Document number 7; Page 292).   

 

63. Motts and Davis Langdon (sub consultant to Motts) prepared a “Procurement Strategy” 

paper in November 2012 which formed an appendix in the approved OBC (Bundle 3; 

Volume 2; Document number 71; Page 946)   

  

64. Two Achieving Excellence Design Evaluation Toolkit (AEDET) Reviews were 

undertaken on 12 August 2011 and 8 March 2012 however I was not directly involved 

in the AEDET reviews.   In order to avoid bias, the Project Team were detached from 

the process and it was Nightingales architects who led the reviews. My understanding of 

the process of these reviews is that it’s a testing proposition from all user group angles.  

For example, is the entrance in a visible and obvious place? What are the distances from 

entrances and from car parking? What are the walking distances to bus stops?  Then for 

example, from inside the building it tests if you can see a stair from the main entrance 
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or if people know how to get to other floors. It focuses on orientations throughout the 

building.  It then goes in to more specific departmental detail. This is a UK wide accepted 

design evaluation process.   

  

65. One aspect of design assurance was clinical engagement and in particular IPCT 

(infection prevention control team) engagement to assure the Board that the performance 

specifications had gone through a process of negotiation and agreement in relation to 

operational functionality. My understanding is that the Project Agreement and BCRs 

relied on SHTMs being mandatory and the fundamental basis of Project Co’s ventilation 

design.  Ultimately, our design assurance was that Project Co would deliver a final 

product in line with those requirements.   

  

66. I have been asked whether an NHS Design Assessment process (NDAP) ever took place 

in respect of the Project. It did not because we had already secured business case 

approval.  There was so much else happening in terms of the reviews and KSRs 

introduced by SFT.  From memory it was never highlighted as an essential review 

process. I have been referred to an email chain between Susan Grant (Health Facilities 

Scotland) and Alan Morrison (Scottish Government) dated 5 July 2019 (Bundle 3; 

Volume 3; Document number 78; Page 1309) which discusses whether, if a new hospital 

was being designed and the ventilation system in critical care unit had a non-compliant 

number of air changes per hour, would NDAP pick that up, and the answer from Susan 

Grant is that “As you know, NDAP is only a proportionate review… and we may or may 

not catch the many many details in each project”.    

  

67. I have been asked specifically about the role of HFS. I don’t think the role of HFS 

changed significantly from when the process was capital funded to the NPD process in 

that they were the engineering and infection control specialists that we could have 

consulted as/when necessary.  However, the gateway process performed by HFS was 

taken over by SFT after the switch to NPD, who then replaced it with their KSR process.   

  

68. As detailed above, the EM is a table which sets out the environmental design parameters 

for each space within the hospital. There was undoubtedly a conflict in the EM regarding 

the number of air changes required in critical care. Whether or not an NDAP would have 

picked up that conflict is very difficult to say. They would have had to go through the 
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EM line by line. It is a 2350-line document each line representing a room with detailed 

information so the likelihood of them doing that is slim.  It may be they would have 

reviewed the contract documents in the first instance and noted the mandatory 

requirement to comply with SHTM 03-01 and felt that provided sufficient assurance, but 

it’s not for me to say. Susan Grant in her email seems to recognise that they may or may 

not have, given the many details in such projects.   

  

69. I have been asked about the role of SFT in respect of design assurance. I cannot recall 

SFT providing advice to NHS Lothian as regards whether an NDAP assessment should 

take place or not. I cannot recall whether SFT provided any particular advice on what 

guidance should be followed for the OBC process as regards the NDAP process. 

Oversight and review was carried out by SFT by way of their KSR process. SFT also 

commissioned WS Atkins to undertake a design review of the Project which made 

various recommendations as laid out in SFT’s Project Review of December 2011.   

  

  

70. I have been referred to a letter from SFT to NHS Lothian (Jackie Sansbury, chief 

operating officer) dated 1 June 2011 (Bundle 3; Volume 2; Document number 46; Page 

399) which sets out their role. In relation to Assurance and Approvals it sets out the SFT 

will review and provide support to the CIG (Capital Investment Group at Scottish 

Government) in consideration of both the OBC and full business case (FBC) for the 

Project and work with us in relation to the development of these documents.    

  

71. It also sets out that they will introduce a Key Stage Review (KSR) process which negated 

the need for further Gateway reviews. There were 5 further KSRs completed and 

reported by SFT through the NPD procurement: (i) Approval of the Project pre OJEU 

stage (2012); (ii) Pre ITPD stage (March 2013); (iii) Pre-close of dialogue (December 

2013); (iv) Pre-preferred bidder appointment (February 2014); and (v) Pre-financial 

close (February 2015).  

  

72. SFT described themselves as our “critical friend”.  We formally reported to SFT via the 

KSRs which were managed by Donna Stevenson. Donna was the principle point of 

contact with SFT as far as the Project Team were concerned. We also had an SFT 

employee, Gordon Sheriff, embedded within the Project Team for a few days a week in 
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the Spring of 2011. Subsequently, when the Project became operational, Tony Rose from 

SFT became the public interest director sitting on the IHSL Main Board. Tony had also 

acted as the final signatory for SFT for all KSRs.  

  

73. I have been asked about the role of the Scottish Ministers in design assurance. Their role 

was to approve the business case and they had to be satisfied with all aspects of it, which 

included elements of design. Mike Baxter was the contact at Scottish Government who 

we dealt with in relation to the business case process. I do recall one or two meetings 

with the national infrastructure group where they looked at the risks of NPD but I cannot 

recall particular discussions around design assurance.   

  

74. I have been asked about the role of Motts in the design assurance process. Motts were 

appointed as our technical advisor and played a key role in design assurance. They 

prepared the Approach to Reference Design report which made recommendations the 

Board ultimately adopted. Motts were the prime author of the ITPD (invitation to 

participate in dialogue) (Bundle 3; Volume 3; Document number 72; Page 3) and 

prepared the suite of documents issued to bidders, which included the EM on the basis 

it was disclosable data. They prepared the performance specifications for NHS Lothian, 

including the references to SHTM 03-01 re ventilation guidance. They put the ITPD 

package together which offered significant design assurance to NHS Lothian.   

  

75. I have been asked whether the design assurance processes in place throughout this 

Project were adequate. Whether a more robust design assurance process at the outset 

would have caught the error in the EM is very difficult to say. Ultimately, and 

irrespective of the error in the EM, Project Co (IHSL / Multiplex) had responsibility for 

the design.  NHS Lothian were relying on Project Co (IHSL / Multiplex) operating the 

Project in accordance with the Project Agreement which included mandatory guidance 

SHTM 03-01 for ventilation requirements.    

  

  

STATEMENT OF TRUTH [to be signed by witness once statement is finalised]  

I, Brian Currie, confirm that:   

(i) The contents of this statement is the truth to the best of my knowledge and  
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recollection;   

(ii) I am willing for this statement to form part of the evidence before the Scottish 

Hospitals Inquiry.   

(iii) I am willing for this statement to be published on the Scottish Hospitals Inquiry 

website.  

Signature:   

Date:  

  

  

  

  

Appendix 1  

Extract from Speaker’s Notes for NHS Lothian’s Presentation at the Open Day for Bidders  

Brian Currie, Project Director  

The Project – Slides 27 – 49  

Slide 27 – The Project  

• Almost unique in the UK, as far as we know, where the intention is to develop a new 

NPD/PPP hospital within an existing PFI hospital and campus.  

• Determined to normalise this situation and provide a site and Project and an opportunity 

which does not present challenges beyond what would be typically expected.  

• Prior to going to market.  

• Reached that point evidenced by our compliance with a rigorous governance process both 

internally and externally to the Board.  

  

Presentation will highlight aspects of IM/PQQ documentation emphasising the importance of:  

• Enabling and Interface Works  

• Reference Design  

• Sustainability + Community Benefits  

• Operations (not of the medical kind!)  
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Presentation will expand on the programme, process and project management aspects of the 

project.  

Slide 28 – Wider site   
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North to top  

• Dalkeith Road – A7 leading to A68 and The Borders  

• SE Wedge – one of last remaining development zones  

• Residential – Niddrie + Craigmillar to North. Moredun to South  

• Emerging Bio Quarter + further housing to East  

• Little France Drive – cross connection  

• The Tram  

• Site nestling in valley of Niddrie Burn  

• Craigmiller Castle prominent to North  

  

Slides 29 & 30 – The site  

• “normalisation” process - determined to create equal opportunity for all bidders to 

compete on a “level playing field”.  

• proposition where no one bidder is either advantaged or disadvantaged has been 

achieved - by specifying that although there will be a physical link between the new 

facility and the RIE at ground and first floor levels, in all other respects the 

development will be delivered as a standalone new build facility.  

• links, driven by necessity, will ensure clinical functionality and efficiencies, particularly 

between the emergency departments, theatres and critical care departments on site.  

• minor operational links between the new facility and the RIE in respect of connecting 

services mainly in terms of infrastructure associated with ICT, pneumatic tube system 

and fire alarm systems.  

• in all other respects the facility is fully autonomous with a dedicated energy centre, 

standby power generation and FM goods yard. Public utilities are also independent of 

the existing RIE PFI facility.   

  

Slides 31-36 – Enabling Works   

RIE Campus also needs enabled to accommodate the new facility.  Consort Healthcare, on 

behalf of the Board, is undertaking certain ‘enabling’ works on the Little France site in 

preparation of the Project.   

External enabling works relate to the following and are due to be substantially complete prior 

to financial close.   

D 

A37609211



• Enhancement to Existing Flood Defences within and out with RIE  

Revision of Road Infrastructure and creation of new Bus Terminus  

• Relocation of Medical Gas Plant (VIE – Vacuum Insulated Evaporator)  

• Creation of Link Building to the current RIE and alterations to Existing Emergency 

Dept.  

• Diversion of existing Trunk Sewer  

• Disconnection and Removal of existing services in Car Park B.  

  

Slide 37 – Clinical enabling  

• Clinical enabling works within the RIE include changes in critical care, pharmacy and 

laboratory services and will be completed prior to the new facility opening.  

• All required the completion of a Supplemental Agreement to modify the existing 

Project Agreement at the RIE with Consort Healthcare.  

• This remains to be completed.  

  

Slide 38 – Interface Works  

• The new facility will interact with its neighbours both during and after construction   

• The existing RIE was procured as a PFI contract (1st Generation) between the former 

Royal Infirmary of Edinburgh NHS Trust and Consort Healthcare (ERI) Ltd.  

• The Project Agreement for the RIE was signed in August 1998 and covers a 25 year 

operational period until February 2028.  

• The RIE was financed, designed and built by Consort Healthcare, and a range of soft 

and hard facilities management services are provided through the RIE Project 

Agreement.  

• The site is leased from Scottish Ministers to Consort Healthcare for a term of 130 

years, thus any site development requires Consort Healthcare approval together with 

appropriate changes to the RIE Project Agreement.  

• The Board has concluded negotiations on a Supplemental Agreement (SA6) to the 

RIE Project Agreement which includes the land transfer of the site earmarked for the 

Project and also covers:  

- access during construction  

- wayleaves for utilities  

- land provision associated with a new sub station  
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- oversail rights  

- right to connect to the RIE  

The DBFM contract will reflect these provisions.  

  

Slide 39 – Reference design  

To clarify what we really mean by a Reference Design.  

What were the attractions given the departure from previous PPP/PFI projects where an 

“exemplar” design was the norm?:  

• assists with the OBC and accuracy of pre-procurement costing.  

• provides greater certainty over the final design solution.  

• assists significantly in defining a quality threshold.  

• optimises the input required from stakeholders and in particular clinicians and clinical 

management teams.  

• utilises programme time available as a result of essential parallel activities prior to 

commencement of procurement.   

• reduces risk and bidding costs to bidders, we would contend.  

• shortens the competitive dialogue phase.  

  

Slide 40 – Ground Floor site plan  

A glass half full (not half empty)  

Half full part is the Mandatory and Compulsory requirements, the other, empty part, the 

Indicative or Non Prescriptive requirements which the bidders will require to fill.  

Mandatory Requirements  

Comprises the information that defines Operational Functionality* and is indicated in:  

• Interdepartmental Layouts (1:500)  

• Departmental Layouts (1:200)  

• Room Layouts (1:50) for Key and Generic Rooms  

  

Compulsory Requirements  

• Planning in Principle as granted by The City of Edinburgh Council.  
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• Interface, access/egress and infrastructure provisions enshrined in (SA6 + SA 

Enabling)  

• Clinical, D+C and FM Output Specs.  

D 
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The Reference Design drawings are a diagram or graphical representation of these 

requirements.  

  

*We refer to Operational Functionality as opposed to Clinical Functionality since some of the 

mandatory areas of the Reference Design will cover non-clinical functions such as Supplies, 

Storage, Distribution and Waste Management (Soft FM) and ICT Requirements).  

Operational Functionality means:  

• The point of access to and within the development, buildings and departments.  

• The adjacencies between different departments.  

• The adjacencies between rooms within the departments.  

• The quantity, description and areas of those rooms and spaces shown on the 

Schedule of Accommodation.  

  

Slide 41 – sections   

The level of design development can be described as approximating to RIBA Plan of Work 

Stage C + (Concept Design) and covers 52% of all spaces at 1:50 scale including the key 

and generic rooms.  

Bidders will be required to generate up to 10 other room types at 1:50 scale for final tender 

with the remainder being concluded before Financial Close.  

Room Data Sheets  

Standard format Room Data Sheets have not been prepared by the Board for the Project 

instead specific room requirements are detailed in a combination of the following 

documents:  

• General Requirements  

• Clinical Output Spec  

• Environmental Matrix  

• Schedule of Operational/Design Notes  

• Equipment Schedule  

• Schedule of Accommodation  

• Operational Functionality elements of the Reference Design  
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Note: Bidders will be required to develop Room Data Sheets as part of their proposals. The 

full set of RDS will be completed from appointment of Preferred Bidder to Financial Close.  

  

  

Schedule of Accommodation  

The Schedule of Accommodation, based on the Reference Design drawn layouts, along with 

the Target or Model (Minimum) Schedule of Accommodation will be issued to Bidders.  

This “Drawn” Schedule of Accommodation for Plant Rooms and Hard FM Rooms is 

indicative only and should certain other rooms vary in area terms from the Model Schedule 

this is acceptable on a specific room only basis.  

Slide 42 – Stacking Diagram  

Indicative Requirements  

Bidders will be encouraged to propose innovative solutions in response to:  

• Information that has been developed to verify the feasibility of the Reference Design in 

terms of architecture and engineering.  

• Information developed for issue to Bidders in regard to site and servicing information.  

  

Bidders must however refer to the Board’s Construction Requirements for the detailed 

requirements for all such indicative elements of the Reference Design for which they may 

ultimately carry the risk.  

Note: The Board’s Construction Requirements will always take precedence over the 

Reference Design for matters which do not define Operational Functionality.  

Innovation  

Whilst there is an absolute requirement to maintain Operational Functionality, Bidders will 

have latitude and will be encouraged to develop innovative solutions for the external and 

internal architectural expression and site layout for the facility promoting their unique 

approach to an appropriate architectural language and ambition.  

We would hope this would consider:  
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• expression and representation  

• order  

• conformity and contrast  

• integrity and honesty  

• detailing and materials etc.  

  

whilst complying with mandatory and compulsory requirements.  

This should apply equally to the:  

• layout and disposition of facilities  

• pattern of site planning  

• scale of the pieces  

• relationships with differing site boundaries  

  

but again within the mandatory and compulsory design requirements.  

As an example, features such as curved walls and the external landscaping forming part of 

the Reference Design are indicative only given that these have no influence on the 

Operational Functionality.   

Other Indicative elements are:  

• Circulation and Communication space (however minimum dimensions specified will 

be treated as mandatory).    

• Structural engineering solutions.  

• Building Services engineering solutions.  

• Architectural Expression   

• Hard FM solutions and space allocations.  

  

Bidders will be encouraged to apply a unique design strategy founded on sound architectural 

principles whilst complying with the mandatory elements of the Reference Design and other 

Compulsory Requirements.  

Following the close of Competitive Dialogue, and the appointment of the Preferred Bidder, 

the Reference Design will be replaced with the Preferred Bidder’s affordable and 

commercially acceptable design solution.  
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SCOTTISH HOSPITALS INQUIRY 

Witness Statement of 

 Peter Reekie 

In response to Rule 8 Request dated 1 March 2022 

28 April 2022 

 

Professional background 

 

1. My name is Peter Reekie.  I am the Chief Executive Officer (CEO) of the Scottish Futures 

Trust (SFT). SFT is a company wholly owned by Scottish Government, working with 

organisations across the public and private sectors to plan infrastructure investment; 

innovate in the funding, financing and delivery of social and economic infrastructure; 

deliver major investment programmes and improve the management and effective use of 

existing assets.  

 

2. I have held leading roles in SFT since its inception in 2008 initially as its first Director of 

Finance & Structures and then as Deputy CEO and Director of Investments from 2014.  I 

have held the role of CEO since 10 January 2018. During the time of the pre-procurement 

phase of the Royal Hospital for Children and Young People (RHCYP) / Department of 

Clinical Neuroscience (DCN) Project (Project), that is the phase to which this witness 

statement relates, I was the Director of Finance & Structures and led SFT's work on the 

NPD Programme. Prior to my involvement in the Project and my role at SFT, I worked in 

an advisory role at PricewaterhouseCoopers (PwC), including acting as Financial Advisor 

on PPP hospital procurement. I worked at PwC for 9 years prior to joining SFT and prior 

to that worked in a civil engineering consultancy.  

 

3. I have a Masters of Engineering Degree in Engineering Science and a Diploma in 

Organisational Leadership from the University of Oxford. I am a Fellow of the Institution 

of Civil Engineers and sit on SFT's Board. 
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4. SFT is an executive Non Departmental Public Body of the Scottish Government. It is a 

company limited by shares and wholly owned by the Scottish Ministers. Its activities are 

overseen by a board appointed by the Scottish Ministers.  SFT was established by the 

Scottish Government in 2008. The Management Statement and Financial Memorandum 

dated 26 October 2009, agreed between Scottish Government and SFT, (Bundle 7, doc 1 

p.9) provided that: 

 

“The aim of the Scottish Futures Trust is to improve the efficiency and effectiveness of 

infrastructure investment in Scotland by working collaboratively with public bodies and 

commercial enterprises, leading to better value for money and providing the opportunity 

to maximise the investment in the fabric of Scotland and hence contribute to the Scottish 

Government’s single overarching purpose to increase sustainable economic growth. 

 

The SFT will act across all phases of the infrastructure investment cycle: needs 

identification, options investigation, investment appraisal, procurement, financing, 

design, construction, life cycle management / maintenance and disposal with a particular 

focus on planning financing and procurement.”   

 

SFT's activities are mainly funded by a grant from the Scottish Government. 

 

5. Barry White was SFT's Chief Executive until December 2017, when I replaced him.   

 

Summary of Role of SFT  

 

6. A programme of investment using the non-profit distributing public private partnership 

model (NPD model) was introduced in the Scottish Government's draft 2011-12 budget 

(Bundle 7, doc 2 p.51)  following recommendations of the Independent Budget Review 

group (IBRG). The IBRG was commissioned by the Scottish Government to inform 

decision-making in relation to the Scottish budget in the face of anticipated reductions in 

the available resources. 
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7. The IBRG report recommended: 

 an enhanced role for SFT; and 

 use of alternative financing models, including the NPD model. 

 

8. Following the IBRG's recommendations, Scottish Government requested that SFT 

support the delivery of the £2.5bn revenue funded NPD Programme. 

 

9. In leading the NPD programme, SFT performed two distinct roles: (i) a project assurance 

role; and (ii) a guidance and advice role.  

 

10. These roles were performed at three distinct levels: 

 

 Programme Level: Support to Scottish Ministers and to the Capital and Risk Division 

of Scottish Government at a strategic programme level;  

 

 Portfolio Level: Support to sponsor departments in the delivery of revenue funded 

projects; and 

 

 Project Level: Support to individual project teams. 

 

11. SFT is also responsible for appointing the Public Interest Director to each project. 

 

Overview 

 

12. In this statement I will provide answers to questions posed in the Rule 8 request dated 1 

March 2022, as follows: 
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1. SFT’s Role - Governance and decision making; 

2. Overview of SFT role in development/approval of Outline Business Cases 

(OBC); 

3. Individuals from SFT involved in development of OBC; 

4. Overview of Key Stage Review (KSR) process; 

5. Site constraints and contractual dispute with Consort; 

6. Switch to NPD Model; 

7. Reference Design; 

8. Design Assurance; and 

9. NHS Design Assessment Process (NDAP). 

 

SFT’s Role - Governance and decision making 

 

13. SFT was the NPD programme lead for the Scottish Government. The Project formed part 

of the NPD Programme.  The SFT team for the Project was led by myself and at that time 

I reported to the then Chief Executive, Barry White, who was accountable to SFT's 

Board. 

 

14. In terms of the governance between SFT and NHS Lothian, it was stated in the attachment 

to an email issued by Barry White to James Barbour, Chief Executive of NHS Lothian, 

on 22 July 2011 that SFT would perform a dual role in relation to the Project. SFT's note 

entitled, "Role of SFT in Project Delivery – RHSC/ DCN Project" dated 21 July 2011 

states at paragraph 1.1(Bundle 7, doc 8 p.293): 

 

"Scottish Futures Trust has a dual role in relation to the Project. It has been established 

as a national centre of expertise in infrastructure procurement and it is in this role that 

SFT will seek to provide advice to NHS Lothian (‘the Support Role’). This role is 

generally fulfilled through attendance at key project meetings as part of the governance 
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process of the Project (we currently attend both the Working Group and Project Board), 

as well as ad hoc support on other tasks agreed with NHS Lothian. 

 

It also has an oversight role for the Project in acting as a guardian of value for money 

for Scottish Government (‘the Oversight Role’). This role is generally fulfilled through 

the carrying out of key stage reviews (‘KSR’) for the Project and by providing input to 

SG’s Capital Investment Group when they are considering the approval of the Outline 

Business Case and Full Business Case for the Project. SFT also sits on the Infrastructure 

Investment Board (IIB), which has an oversight role over all infrastructure procurement 

in Scotland. 

 

There are 4 KSRs being proposed for the Project and the objective of these reviews is 

to check that organisationally and commercially the Project is ready to progress to the 

next stage in the procurement process. These KSRs will take place pre OBC, pre OJEU, 

pre Invitation for Final Tenders and pre Financial Close. It is possible that any of these 

KSRs may indicate that certain identified issues should be addressed before the project 

can progress. Each KSR as a matter of course will be distributed to the Project Team 

and to the Capital Investment Group. 

 

SFT’s Oversight Role also extends to the terms of the standard NPD project agreement 

and the financing terms agreed with the preferred bidder. SFT will discuss with the 

project team any changes requested by bidders to the standard contract and indicate 

whether these are acceptable. With regard to the financing terms, we reserve the right 

to call for a debt funding competition during the preferred bidder period and would 

expect to approve the terms of the interest rate swap at financial close. 

 

We expect that most of these matters, arising either from the Support Role or Oversight 

Role, are of sufficient importance to the Project that they would be resolved at project 

team level between NHS Lothian and SFT. This has certainly been our experience 

elsewhere. Where such agreement doesn’t exist, a dialogue between the Chief 

Executives of SFT and NHS Lothian should take place to attempt to address any issues. 
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In the unlikely event that agreement on key issues cannot be reached then a three way 

discussion would take place between the Chief Executives of SFT and NHS Lothian and 

the Finance Director of NHS Scotland. Beyond that, referral to firstly the Infrastructure 

Investment Board and secondly Ministers remain as options should very significant 

issues remain unresolved. 

 

The benefit of SFT’s dual role is to reduce the chances of significant issues being raised 

during the approvals process or elsewhere and therefore reduce the chances of delay to 

the Project. We aim to undertake these roles as part of a cooperative and respectful 

relationship between SFT and NHS Lothian and in so doing improve the chances of a 

successful delivery of the Project." 

 

SFT’s role was also clearly set out in a number of additional documents, including: 

 

(i) the letter from the Scottish Government to the NHS Health Board dated 22 March 

2011; (Bundle 3, vol.2, doc 43(i), p.377) 

 

(ii) the letter from me, on behalf of SFT, to Jackie Sansbury, of NHS Lothian, dated 1 

June 2011; (Bundle 3, vol.2, doc 46, p.399); 

 

(iii) the email exchange referred to in this paragraph above between Barry White (SFT 

Chief Executive) and James Barbour (Chief Executive of NHS Lothian) on 22 July 

2011; (Bundle 7, doc 9 p.295); 

 

(iv) the SFT note entitled “Role of SFT in Project Delivery – RHSC/DCN Project” dated 

21 July 2011(Bundle 7, doc 8, p.293); and  

 

(v) in the Revenue Funded Projects guidance. (Bundle 3, vol.2, doc 43, p.388) 
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I do not recall any stakeholders raising substantive concerns at the time about the dual 

roles performed by SFT.  Similarly, I do not recall any stakeholders raising such 

concerns with Scottish Government, on whose behalf SFT was managing the NPD 

programme.  SFT put in place an escalation route for NHS Lothian at an early stage in 

the process in relation to its dual roles.  That escalation route is set out in the “Role of 

SFT in Project Delivery – RHSC/DCN Project” note dated 21 July 2011.  I have no 

recollection of the escalation routes ever being used. 

 

15. I have been asked to comment upon the Grant Thornton Report, at paragraph 315, 

(Bundle 3, vol.1, doc 2, p.63) which states: 

 

"Between 2010 and 2014 Scottish Futures Trust were represented on the NHS Lothian 

project board providing advice and supporting decision making. Alongside this role, they 

were providing independent assurance. Whilst each key stage report has a second 

reviewer, there may remain a potential conflict in fulfilling both roles".  

 

In response to this, I would refer you in general to the shared understanding of SFT’s 

dual role established at the outset and set out above, and specifically for the KSR process, 

to SFT's guidance titled "Project Assurance" dated May 2013. This document sets out 

SFT's approach to resourcing of KSRs and preserving the integrity of the independent 

assurance.  That document states as paragraph 7 (Bundle 7, doc 30, p.684); 

 

"7. SFT Resourcing of KSRs  

 

As outlined above, KSRs provide a formal checklist for project teams to consider in 

relation to their project and also provide a benchmarking opportunity to test the 

readiness of projects in advance of key milestones in the procurement process. They are 

designed to require the reviewer, as well as the reviewee, to consider whether the project 

teams: a) have sufficient clarity over the requirements of the competitive dialogue 

process, b) have the necessary information and resources available for the tender 

process to be run efficiently and c) are satisfied that the project will produce a good 
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value for money outcome. In order to ensure a degree of separation between the 

immediate project team and project sponsoring department and to incorporate external 

commercial expertise, KSRs were traditionally undertaken by PUK based on the review 

of paper submissions completed by the project team. 

 

Following its establishment in late 2008, SFT has grown into a fully resourced 

organisation and now directly employs a dedicated team with both commercial and 

technical expertise previously unavailable within the public sector. As a result the need 

to bring in external expertise (at additional cost) as part of the KSRs has disappeared 

and instead SFT resources KSRs by assembling a small team internally to undertake each 

review. These review teams normally consist of individuals not directly involved with the 

specific project. This approach ensures that KSRs are carried out with no external cost 

to SFT or the project sponsor. In addition, in line with SFT’s evolving approach to 

supporting the revenue funded investment programme the approach to carrying out 

validation was remodelled during 2011 to remove the burden on project teams in 

providing additional background information together with completed KSR checklists to 

reviewers unfamiliar with the specific circumstances of each project. These KSR 

checklists are now completed by the relevant SFT staff member as part of his or her 

ongoing project support role. This reduces the overall delay impact of reviews and 

ensures that the review process is integrated into the overall project development. It also 

allows relevant aspects of the review to be considered on an ongoing basis. In order to 

preserve the integrity of independent assurance each KSR report is separately reviewed 

and signed off by a member of the SFT senior management team unconnected with the 

project. Consequently, the KSR pro-forma checklists have been updated and relevant 

guidance made available to project teams as well as SFT staff members undertaking 

KSRs.  

 

The approach has now been fully operational for 12 months and feedback from project 

teams and sponsors has been entirely positive." 

 

In my view there was no actual or potential conflict of interest arising from SFT's dual 

roles in the Project. For an actual or potential conflict of interest to arise, one must be 
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able to define and identify two separate interests that were or could potentially be seen 

to be in conflict with one another. SFT had a single interest in the Project, which was to 

maximise value for money and deliver a workable programme.   

 

16. In general, the “support” element of SFT’s role was more significant for the Project than 

for many others in the NPD programme, and I would point to three reasons for that. 

 

i) The Project was the first acute healthcare project in the NPD programme and, 

therefore, certain aspects such as the payment mechanism within the contract were 

being refined for the healthcare sector;  

 

ii) The site already identified for the Project overlapped the site of the existing Royal 

Infirmary of Edinburgh (RIE) which was a PFI project, and SFT’s expertise in 

projects of that nature was used to support NHS Lothian in resolving those project-

specific site issues (see paragraphs 54 to 70 (Site constraints and contractual 

dispute with Consort) below). 

 

iii) SFT set out in my letter to Jackie Sansbury of NHS Lothian of 1 June 2011 (Bundle 

3, vol.2, doc 46, p.399) that we did not consider the project team for the Project to 

have "sufficient experience of PPP project delivery".  We advised that the "skills 

and experience of the Project Director and the wider project team are of vital 

importance in delivering the Project successfully. A key part of this is experience 

in delivering revenue funded projects, as this brings significant additional demands 

on the project team over and above those required on capitally funded construction 

projects".   

 

In the short-term this led to the informal secondment of a member of SFT’s team 

to support the project (paragraph 34 below) and in the longer-term, SFT provided 

more support on this Project than perhaps would otherwise have been the case. 
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Overview of SFT role in development/approval of the OBCs 

 

17. For major capital projects, such as the building of a new hospital, organisations in the 

public sector require budget allocations in order to deliver the project and there must be 

governance around approvals to proceed. Accordingly, there has to be a governmental 

process of allocating those budgets and giving approvals.  The central process of 

allocating budgets for major capital projects and governing approval to proceed is done 

through the business case process.  Once the business cases are approved, the necessary 

budget will be allocated to undertake the project. Approvals are managed in stages with 

the OBC evaluating options and leading to an approval to proceed to procurement and 

the Full Business Case (FBC) setting out the finalised parameters of the investment 

leading to an approval to enter into a contract.  

 

18. In my view, an OBC process falls into three phases: (i) development; (ii) evaluation; and 

(iii) approval. 

 

19. SFT had a supporting role in the OBC process, providing comment to Scottish 

Government as part of the evaluation phase. This was set out by Scottish Government 

generically for all health NPD projects in the ‘Scottish Government Funding Conditions 

for Delivering Projects through the Non Profit Distributing (“NPD”) Model’, issued to 

NHS Scotland Board Chief Executives and Directors of Finance, dated 22 March 2011 

(Bundle 3, vol.2, doc 43, p.376). 

 

20. The SFT's role during the OBC was clarified to NHS Lothian in a letter from me, on behalf 

of SFT, to Jackie Sansbury of NHS Lothian dated 1 June 2011, (Bundle 3, vol.2, doc 46, 

p.399), which confirmed that SFT would review and provide support to the Scottish 

Government's Capital Investment Group (CIG) in its evaluation of the OBC and that such 

comments would include whether, from SFT's perspective, there were any issues that 

should be rectified prior to the approval of the business case. This letter further confirmed 

that, ahead of the formal submission of the business case, SFT was willing to work with 

NHS Lothian in the development of those documents. SFT "discussed the contents of this 
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letter with the Scottish Government Health Directorate" as stated within that letter (page 

1 of 10, para 1). 

 

i) OBC Development 

 

21. Part of our role was to help and support procuring authorities at the project level.  In the 

development of the OBC, this help and support was given, in particular, with regards to 

NPD-specific elements. The main area in which SFT provided assistance was in the 

development of the shadow bid model, which is used to understand the affordability of 

the Project. That shadow bid model was an Excel-based financial model produced by 

NHS Lothian’s Financial Advisors. It contained a number of financial assumptions and 

had to be structured in such a way as to make it as accurate as possible when calculating 

the shadow unitary charge, being the amount which the shadow bid model estimated that 

the procuring authority would pay each year for the hospital.  The majority of SFT's work 

with NHS Lothian at that stage was to help them structure what, in the end, would be 

seen as an acceptable shadow bid model which would accurately represent the 

affordability of the NPD project.  The shadow bid model included costs for the 

construction and operational phases and financing assumptions used to calculate the 

unitary charge, payable over the 25-year contract term.  SFT, as managers of the NPD 

programme, particularly in relation to the financing aspects, provided NHS Lothian with 

some of those assumptions and provided some help in the approach to modelling.  NHS 

Lothian would have then used its own financial advisors to utilise those assumptions to 

finalise its model.  

 

22. Involvement of SFT team members during the development of the business case by NHS 

Lothian and its team was to provide early challenge and guidance with a view to 

streamlining the appraisal stage, in which increased re-work by NHS Lothian would have 

been likely to be required had SFT only become engaged at that later stage. The 

organisation with overall ownership of and responsibility for the business case was NHS 

Lothian, as the procuring authority. 
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ii) OBC Evaluation  

 

23. Another part of SFT’s role was to support the Scottish Government Health Directorate 

(SGHD) at the portfolio level. In respect of the OBC, this involved providing input on 

NPD-specific elements to the Scottish Government’s evaluation of the OBC.  

 

Mike Baxter (Deputy Director (Capital and Facilities), Directorate for Health, Finance 

and Information Scottish Government Health Directorate and the then chair of CIG), 

prepared a paper entitled, "Scottish Government Governance arrangements for Royal 

Hospital for Sick Children / Department of Clinical Neurosciences (RHSC/DCN) – 

Outline Business Case" dated 7 October 2011 (Bundle 7, doc 13, p.455). That paper set 

out the arrangements within Scottish Government for the evaluation of the OBC that was, 

at that time, being prepared for the Project and set out the interface with other 

organisations, including SFT, in that process. This document confirmed that SFT's 

response to the OBC would, in addition to feeding into the design review process, also 

cover the areas within SFT's remit within the context of both the 22 March 2011 and 1 

June 2011 letters, noted at paragraphs 40 and 20 respectively. The design review process 

formed part of the OBC process in order to validate the capex cost of the Project which 

would be funded by Scottish Government. 

 

24. Donna Stevenson (then Associate Director, now Senior Associate Director, of SFT) 

provided comments and appraisal on the OBC. This included the preparation of a list of 

issues (Bundle 7, doc 16, p.480) to be covered in SFT’s comments on the OBC, which 

confirmed what SFT would do as part of the evaluation process. 

 

25. Donna Stevenson also prepared a letter to be sent to Mike Baxter, in relation to the 

Project's OBC, ahead of the CIG's meeting of 31 January 2012 (Bundle 7, doc 19, p.493)   

(This letter contained SFT's comments and issues requiring clarification in relation to the 

OBC as submitted by NHS Lothian to SGHD on 22 December 2011). 
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26. That letter was circulated in draft to me on 24 January 2012, together with a paper entitled 

"NHS Lothian, RHSC/DCN Project Outline Business Case Comments and Issues for 

Clarification" (Bundle 7, doc 15, p.475). The letter set out SFT's comments and 

recommendations on the OBC. The accompanying note set out the comments and issues 

for clarification by NHS Lothian on the OBC. 

 

27. The issues raised as part of that note fall under the following headings; (i) Negotiations 

with Consort; (ii) Project Review; (iii) Governance; (iv) Resourcing; (v) Unitary Charge; 

(vi) Letters of Support; (vii) Planning Permission in Principle; and (viii) Market Interest. 

 

28. A member of SFT’s staff, Colin Proctor, sat as a member of CIG, which led on the 

evaluation of the OBC on behalf of Scottish Ministers, and he fed his comments into the 

CIG evaluation process. 

 

29. On 16 January 2012, Colin Proctor (as a member of CIG) provided comments on the 

OBC to Mike Baxter, SGHD by email (Bundle 7, doc 17, p.482). He attached a paper 

with NHS Lothian's comments and clarification requests in relation to the OBC, together 

with an updated action plan relating to SFT's project review, provided as Appendix 2 of 

the OBC (Bundle 7, doc 12 p.441).  He also confirmed within that email that Donna 

Stevenson would be in touch to discuss SFT's written response commenting on the OBC, 

with particular reference to the draft ‘Funding Conditions’ in relation to the provision of 

revenue support for health NPD projects. 

 

30. Donna Stevenson's input included liaising with Iain Graham (Bundle 7, doc 18 p.483), 

Director of Capital Planning and Projects at NHS Lothian, on a number of clarification 

points in relation to the OBC and liaising with both Kenneth Ngai, whose role at NHS 

Lothian I cannot recall, and Brian Currie, Project Director, at NHS Lothian. 

 

31. On 8 March 2012, Donna Stevenson provided Brian Currie with an update in relation to 

the various clarification issues and noted where, in her view, there were no further 

updates required prior to OBC approval (Bundle 7, doc 23 p.534).  On 9 February 2012, 
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she also provided Mike Baxter with a paper containing SFT's comments on NHS 

Lothian's comments and clarification requests in relation to the OBC (Bundle 7, docs 20 

& 21, pp.515 & 520)  . 

 

iii) OBC Approval  

 

32. SFT had no role in the approval of the OBC. The OBC required to be approved by both 

NHS Lothian prior to its submission, and ultimately the Scottish Ministers, to enable the 

project to proceed to the procurement stage. 

 

33. I was asked whether or not I considered the business case process to be a collaborative 

process. The business case process can be described as collaborative, in the sense that 

each of the parties involved in the business case process (its preparation, appraisal and 

approval) was working with the others with the common purpose of progressing the 

Project.  However, in my view, a collaborative activity involves the parties having a 

common interest and working hand-in hand on the specific task in which they are 

engaged, for example drafting a section of the business case or evaluating the case. In 

that way, I view NHS Lothian and its advisors as collaborating on the production of the 

business case, and SFT collaborating with Scottish Government on its appraisal. Scottish 

Ministers were responsible for approval of the OBC. However, as I have described, there 

was a close working relationship between SFT and the other parties, certainly with 

regards to NPD-specific elements of the OBC. 

 

Individuals from SFT involved in development of OBC 

 

34. At one stage during the project, Gordon Shirreff, a SFT employee, was briefly informally 

seconded to NHS Lothian on a part-time basis (in or around June 2011) to provide an 

additional resource with PPP procurement experience to NHS Lothian's team. Whilst on 

that secondment, he provided input as a member of the project team to the development 

of the OBC. 
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35. Gordon Shirreff acted under the direction of Brian Currie during the period of his 

informal secondment and any contributions provided by him to the management and 

administration of the project, in whatever form, were not in any way to be taken as the 

SFT view. This was acknowledged by Brian Currie of NHS Lothian in his email to 

Andrew Bruce, SFT, dated 24 June 2011 (Bundle 3, vol.2, doc 48, p.422). Gordon 

Shirreff was a member of the "RHSC + DCN - Little France: Business Case Working 

Group", during the short period whilst he was on informal secondment. 

 

36. The SFT input into NHS Lothian’s development of the OBC was carried out principally 

by Andrew Bruce and supported by Donna Stevenson. Andrew provided the financing 

assumptions for the shadow bid model as described at paragraph 21 above. 

 

Overview of KSR process 

 

37. At the time that the Project was procured, it was a condition of Scottish Government 

funding support that all projects in the NPD Programme were, in addition to any existing 

project approvals processes, externally validated by SFT. This was set out in the letter 

from the Scottish Government to NHS Board Chief Executives dated 22 March 2011 

(Bundle 3, vol.2, doc 43(i), p.377).  

 

38. SFT undertook that validation by carrying out KSRs of projects at key stages of the 

procurement. Please see document entitled, "Validation of Revenue Funded Projects: The 

Key Stage Review Process Information Note to Projects" dated December 2011. (Bundle 

3, vol.2, doc 58, p.650)  The KSR process was designed to support the successful delivery 

of revenue funded projects by providing an assessment of the readiness and application 

of best practice (including SFT Value for Money (VfM) guidance) of projects before 

they moved onto the next stage in the procurement process. 

 

39. The KSR process was a tool for assessing a project’s readiness to commence and 
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proceed through the various stages of procurement. It was also used to periodically 

verify compliance with or satisfaction of the conditions of Scottish Government revenue 

funding support, as contained in the OBC approval or funding award letter. 

 

40. In the letter from the Scottish Government to the NHS Board Chief Executives dated 

22 March 2011 titled, "Scottish Government Funding Conditions for Delivering 

Projects Through the Non-Profit Distributing Model", (Bundle 3, vol.2, doc 43(i), 

p.377), the NPD model is explained. Under the heading, "Project Assurance" it states:  

 

"Both the procuring body and the Scottish Government require assurance about the 

robustness of project management and the prospects for successful procurement, delivery 

and operating Key Stage Review provides a structured, independent "due diligence" 

review of projects, supporting Project Managers and Sponsors at commercially critical 

procurement stages. Key Stage Reviews help to ensure that procuring authorities are 

sufficiently advanced in their project development and have put in the place the 

necessary delivery arrangements and documentation in order to secure high quality 

sustainable bids. They also ensure that authorities are adequately resourced to 

effectively and efficiently carry out the procurement, construction and operational 

stages of the projects. Key Stage Reviews are a formal requirement for all projects 

delivered through the NPD model and will be conducted by SFT." 

 

41. For NPD projects, the KSR process involved reviews at the following stages: 

 

(i) Pre-issue of Official Journal of the European Union (OJEU) notice; 

(ii) Pre-issue of Invitation to Participate in Dialogue (ITPD); 

(iii) Pre-Close of Dialogue; 

(iv) Pre-Preferred Bidder Appointment; and 

(v) Pre-Financial Close 

 

These were carried out by SFT in relation to the Project as follows: 
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Key Milestone KSR Date Second 

Reviewer 

Issue of OJEU 

Notice 

Pre-OJEU Key 

Stage Review 

NPD KSR1 – Pre-

OJEU 

4 December 2012 Tony Rose 

Issue of Invitation 

to Participate in 

Dialogue 

Pre-ITPD Key 

Stage Review – 

Pre-ITPD KSR 

7 March 2013 Tony Rose 

Close of Dialogue Pre- Close of 

Dialogue Key 

Stage Review 

NPD KSR 2 – 

Pre-CoD 

11 December 

2013 

Tony Rose 

Preferred Bidder 

Appointment 

Pre-Preferred 

Bidder 

Appointment Key 

Stage Review 

28 February 2014 Tony Rose 

Financial Close Pre-Financial 

Close Key Stage 

Review NPD 

KSR 4– Pre FC  

11 February 2015 Colin Proctor 

 

42. Each review was an assessment of whether the project was suitably developed in terms 

of "Project Readiness"; "Affordability"; "Value for Money"; and "Commercial 

robustness". 
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43. The KSRs were carried out at no cost to the procuring authority by the member of the 

SFT team who normally provided support to the Project (Reviewer). 

44. The KSR process involved the assessment of the readiness of projects against a pro-

forma list of questions at each key stage of the procurement. In the run up to each review 

point, the Reviewer considered the status of the Project against the relevant pro-forma 

list on the basis of information obtained in his/her day to day dealings with the project 

and sought, where required, contributions from the project team to allow completion of 

the list and prepare a written draft report with comments and recommendations. 

 

45. The process of undertaking the KSR was designed to be the right balance of providing 

external assurance and minimising imposition on the project team to provide the evidence 

for the review.  These sorts of reviews had been undertaken previously in PPP-type 

projects, where it had been the responsibility of the procuring authorities to complete a 

lot of the paperwork which provided evidence to the reviewers. SFT was trying to make 

that a lighter touch activity for the procuring authorities by requiring the SFT team 

member with the greatest knowledge of the Project to gather evidence from the project 

team and to complete the documentation alongside the procuring authority. The review 

was then done separately by a senior member of the SFT team who had not been involved 

in the Project (Second Reviewer).  The alternative to that approach would have been to 

require the project team to collate evidence and complete the KSR documentation and it 

would then have gone to someone who was not involved in the project to review it. That 

would have placed more demand on time and resources of the project team who, in the 

best interests of the project, I thought were best dedicated to continuing to do their work 

rather than to complete KSR documentation.  

 

46. Although there was no formal submission required from the procuring authority, the 

project team was required to provide the Reviewer with information to allow him/her to 

complete the list and compile his/her report. The Reviewer could also ask the project 

manager to specifically confirm certain points or that there were no outstanding issues 

that would impede the progress of the project to the next stage of the procurement   

process. 
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47. The Reviewer also prepared a short report and made recommendations as to whether in 

his or her view the Project was ready to proceed to the next stage of procurement and 

what actions were required to achieve the appropriate state of readiness either to proceed 

to the next stage or in advance of the next review. 

 

48. Once completed by the Reviewer the draft report was scrutinised by a member of SFT’s 

senior management team as Second Reviewer before being issued to the relevant Project 

Sponsor / Scottish Government and copied to the procuring authority. The relevant 

Project Sponsor and/or Scottish Government would, as part of its overall sign-off, 

determine whether and on what basis the Project should proceed to the next stage taking 

into consideration any recommendations made in the KSR report. 

 

49. The precise timeframe for completing the review and submission of SFT’s report was 

prepared with the Project Sponsor and/or Scottish Government to integrate with other 

project approvals processes. 

 

50. The Reviewer for each of the 5 KSRs for the Project was Donna Stevenson. The Second 

Reviewer for each of the KSRs is noted in the table provided above at paragraph 41, 

being either Tony Rose, Director or Colin Proctor, Director. 

 

51. The Second Reviewer was a senior member of the SFT management team who did not 

have a direct role in supporting the Project during the procurement. Their role was to 

review and challenge the contents of each KSR and sign it off before it was issued.  

 

52. The dates of each of the 5 KSRs for the Project are noted in the table provided above at 

paragraph 41. 

 

53. In summary, the key finding from each KSR was that the Project was ready to proceed 

to the next stage of the procurement, subject to the recommendations noted, which 
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required to be addressed by the Project Team within the timescales specified. 

 

Site constraints and contractual dispute with Consort 

 

54. SFT was not involved in identifying the site for the Project. The decision had already 

been made to build the RHCYP at Little France and NHS Lothian had already decided 

that the Project interacted with the redline boundary of the existing RIE hospital. It was 

clear from the Project Dashboard Report dated 12 November 2010 (Bundle 3, vol.1, doc 

27, p.1102)  that the issue of interface with the RIE project had been identified before the 

Project was included in the NPD programme, but SFT is not aware of when this 

identification occurred. 

 

55. On 8th December 2010, immediately following the announcement that the Project was 

to be part of the NPD programme, SFT sent a letter to Iain Graham, (Bundle 3, vol.2, doc 

31, p.108), which stated: 

 

"Interface with Existing PFI Contract 

 

We agreed that SFT would start to assemble some of the key issues associated with 

Consort and the existing PFI contract, for further discussion with the Health Board. We 

understand these to include resolution of a car park land swap, the potential removal 

of soft services from the contract, decisions with regard to any potential time extension 

to the contract and any reconfiguration of the contract required to accommodate the 

Project. All of these issues potentially do not require to be resolved ahead of the start 

of the procurement of the new contract, but as discussed, we firmly believe that the land 

swap does require early resolution and a full agreement with Consort should be pursued 

as a matter of priority. Proceeding to a procurement of the Project without full Health 

Board control of the land required could compromise the procurement, especially given 

the role of Consort as a potential bidder for the Project". 
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56. Given that the hospital was to be sited within the confines of land that had already been 

leased to a PFI contractor under the RIE's PFI contract, it was the view of SFT that NHS 

Lothian had to procure the necessary rights to enable the development of the RHCYP / 

DCN within that site, to connect into the existing RIE hospital and for all enabling works 

to be carried out before proceeding to procurement. This was to allow for open 

competition in the Project and to ensure there were no hold-ups either during or after 

procurement. Not least because the funders of the existing PFI Contract required to give 

their consent to a variation to that contract and the potential compromise to the 

procurement given the role of Consort, the PFI Contractor under the existing RIE PFI 

Contract, as a potential bidder for the project. 

 

57. Whilst SFT did provide NHS Lothian with assistance with the development of a strategy 

to deal with Consort about the variation, the approach and negotiation were for NHS 

Lothian, which I believe were carried out by Susan Goldsmith. (Bundle 3, vol.1, doc 

28(i), p.1111)   

  

58. SFT advised NHS Lothian that the issues with the site should be resolved with the PFI 

Contractor, Consort, prior to the Project launching to procurement. The Scottish 

Government also advised NHS Lothian that the OBC could not be considered until the 

land transaction was concluded. (Bundle 3, vol.2, doc 39, p.354)   

 

59. Ultimately, the procurement was launched prior to the issues being resolved on the 

condition that they would be resolved prior to the ITPD stage on the basis that giving 

clarity to the market that this would be the case would manage the impact on bidder 

confidence discussed above. The Pre-OJEU KSR confirmed that NHS Lothian should 

finalise the Supplemental Agreement for signing by NHS Lothian and Consort during 

December 2012. 

 

60. It is my recollection that the Supplemental Agreement (SA6) negotiated between NHS 

Lothian and Consort (and its funders) reflecting all the amendments required to the 
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existing PFI Contract was signed prior to the issue of the ITPD. NHS Lothian should be 

able to confirm this. 

 

61. The SA6 was a contract variation to the RIE PFI Contract which was required to enable 

the land to be released, enabling works to be completed and connection to be made to the 

building, to allow the Project to proceed. Whilst there were prolonged discussions and 

negotiations around the terms of SA6, including with the funders (as their consent was 

required), I was not aware of there being a formal dispute requiring resolution under the 

dispute resolution procedure within the existing RIE PFI Contract. 

 

62. For clarity, the decision to build on the Little France site was made independent of the 

funding route. Accordingly, the necessary rights to the land required to be obtained 

regardless of the funding route. 

 

63. I do not recall whether or not the time it took to negotiate the variation was ever on the 

critical path for the NPD delivery route programme, as the activity was undertaken in 

parallel with other project development and procurement activities, including the 

development of the reference design and the pre-qualification stage as noted above. It 

was certainly one of the time- critical activities being undertaken at that time. 

 

64. Separately, the Project Dashboard Report dated 12 November 2010 (Bundle 3, vol.1, doc 

27, p 1,104) suggests that the activity may have been on the critical path for the delivery 

of the RHCYP as a capital project, which was in development prior to November 2010. 

Reviewing that document, which I do not believe I have seen previously (prior to it being 

provided to me in Inquiry documentation), suggests that if all other activities under that 

delivery route had progressed as planned, resolving the SA6 with Consort would have 

led to a delay from the programme in place at that time. Negotiating the SA6 with Consort 

required substantial internal resource from NHS Lothian and input from its advisors. I 

cannot not say whether there was a wider cost impact on the Project. 
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65. I supported the negotiations with Consort's funders, whose consent was required in 

accordance with the RIE PFI Contract, in order for any variation to be effected. I know 

that, at one stage, I wrote a letter to at least one of the funders to try to assist to resolve 

this and I think I had conversations with at least one of the funders, but I do not recall 

any more than that. My colleague, Donna Stevenson, gave guidance with regard to the 

discussions with NHS Lothian and Consort, and also provided commercial support on 

the variations required to the existing RIE PFI Contract. 

 

66. I have been asked if the Project was particularly complex. I believe any project to build 

an acute hospital is a particularly complex project. In my experience there are a number 

of factors which contribute to the complexity of a project including: 

 

(i) Scale: – the scale of a project (generally measured as capital cost) affects its 

complexity, as larger projects require a greater volume of activity at all stages to 

be effectively coordinated. As a capital project, this Project was larger than most, 

but was not the largest acute hospital project in the NPD programme, and in 

other sectors, such as roads, there were other projects in the programme which 

were larger by some margin. 

 

(ii)  Sector: – some building sectors are generally accepted to imply more technical 

complexity than others. My view is that healthcare buildings are generally more 

technically complex than education buildings, which was the other main sub-

sector of buildings in the NPD programme, and there are different but similarly 

significant complicating factors in roads projects.  

 

(iii)  Stakeholders: – the internal and external stakeholder environment in the 

procuring organisation affects complexity. In this case, NHS Lothian was a 

single and stable procuring organisation within a well-established overall set of 

organisational arrangements – the NHS – so not particularly complex.  

Internally, the stakeholder complexity would come from the number of clinical 

specialities to be dealt with.  The Project was for a children’s hospital and DCN 
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rather than a general hospital, with a wide range of specialities meaning, I 

expect, that less interaction across different specialities and departments would 

have been required compared to some other healthcare projects.   

 

(iv)  Regulatory environment: - undertaking a project subject to external regulation 

adds complexity as there is a third party undertaking scrutiny and often 

providing opinion at key stages. Whilst the Project was delivered with the sector-

specific standards and guidance, there was no external regulatory involvement. 

 

(v)  Location, Land and site constraints: – by the time of SFT’s involvement, it had 

been decided to deliver the Project at Little France. As such, there was no need 

for a site search or acquisition of land in the market, which avoided a significant 

complexity faced by some projects. The Project was also undertaken on a single 

site which avoided the multiplication of issues across sites which adds 

complexity to some projects and was in a reasonably accessible location 

removing some logistic complexities. There was, however, a known interface 

with the RIE site and a relatively constrained operational site on which to deliver 

the Project, which added complexity. 

 

(vi) Physical Interfaces: - the Project had a physical interface with the existing RIE 

building which added complexity compared to many other building projects, but 

did not present as many interfaces as say a roads project which requires linking 

into a wider network. 

 

(vii) Planning: - I was not involved in town planning issues for the Project, but as it 

was delivered on a single site, which was already in use as a hospital by NHS 

Lothian, that does not seem to suggest comparative complexity with other 

projects. 

 

(viii) Utilities: - in some projects, clearing utilities from the site, or getting required 

utilities to the site present very significant enabling projects in their own rights. 
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I was not close to the detail of utilities issues on the Project but was not aware 

of any that would be considered particularly out of the ordinary or complex. 

 

(ix) Ground Conditions: - the ground conditions at the site can create additional 

complexity and I was not close to the detail of whether the Project faced any 

unusual complexity in that regard. 

 

(x) Funding / commercial arrangements: - NPD and other forms of PPP funding 

arrangement involve contracting for a 25-30 year life cycle of an asset and for 

the provision of finance. This adds complexity to the technical work streams as 

the requirements for services over the life cycle require to be defined along with 

the requirements for the building itself. The legal and financial work streams are 

more complex as the NPD Project Agreement and associated documentation is 

more extensive than for a capital procurement and a financial model for the asset 

life cycle is required. 

 

67. Overall, the Project was a major and complex project. It had a number of features that I 

felt generally added complexity, and every project has a unique combination of those 

characteristics. However, I did not consider that overall it was “particularly” complex. 

 

68. As stated, the NPD structure did add complexity, but it was probably the simplest of a 

number of the options which were considered by NHS Lothian, given that the project 

was no longer able to be capitally funded. The options that NHS Lothian considered were 

summarised within paragraph 3 of the letter from SFT to Iain Graham of NHS Lothian 

dated 8 December 2010 (Bundle 3, vol.2, doc 31, p.109), as follows: 

 

"Procurement Options 

We discussed a number of options when we met: 

3.1. Susan confirmed at the meeting that a capital funded route is not an 

option, given budgetary pressures. 
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3.2. For the reasons we discussed (e.g. scope of the existing procurement and 

the nature of the project) incorporating the project within the South East 

hub is not an option. 

 

3.3. You mentioned the possibility of retaining the existing PSCP for 

construction (with a revised scope to include the DCN), NHSL providing 

the lifecycle and ongoing maintenance and seeking to procure financing 

through an SPV (Option 6). As we said at the meeting, in order for the 

project not to be classified as a government asset (and hence count against 

the Scottish Government’s capital budget) the requirements of European 

System of Accounts (ESA 95) need to be met. In short this involves the 

transfer of construction and one of demand or availability risk to the 

private sector. We do not see how this proposal would meet those tests, 

though if you wish to pursue this option we suggest that you take advice 

from your financial advisor. 

 

3.4. Another proposed option was the retention of the existing PSCP for 

construction (with a revised scope to include the DCN) and the 

introduction of finance (Option 3) or finance and maintenance/operation 

(Option 4). We discussed this briefly and ruled both options out given the 

scope of the original OJEU for the Health Framework. 

 

3.5. A further option concerned the retention of the existing PSCP for 

construction (with a revised scope to include the DCN) which you 

suggested would involve the PSCP being novated to an SPV which would 

contract with NHSL to provide the NPD DBFM solution (Option 5). In the 

first instance we agreed that NHSL would seek advice as to whether it 

would be legally possible and we attach at Annex 2, for discussion, our 

suggested questions for your legal advisers in that regard. Given the 

differences in the underlying construction contracts envisaged in the 

Health Framework and within an NPD contract structure, our strong view 
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is that a further party would need to be introduced who would take on the 

risks associated with a D&B contract required for the NPD procurement 

and subcontract with the PSCP for the Health Framework construction 

contract (i.e. ‘wrap’ the Health Framework contract). Beyond the legal 

issues associated, we believe this could cause commercial issues in 

receiving strong value for money proposals from the private sector. We 

would be happy to discuss this further if appropriate. 

 

3.6. There is the option of concluding the existing PSCP arrangements and 

tendering the RHSC/DCN project using a traditional NPD DBFM 

procurement route. (Option 1) In that case NHSL could provide bidders 

with an exemplar design to show the adjacencies etc which it has worked 

through internally including with clinicians to date. NHSL will want to be 

satisfied from its legal advisers that, as was indicated yesterday, the 

existing framework arrangements can be concluded without penalty, 

except for payment for work to date. 

 

3.7. As discussed yesterday, Option 1 appears the most likely route, but the 

other options need to be further considered further, in consultation with 

legal advisers along with any options not currently listed. As discussed, 

this needs to be done as a matter of urgency such that a recommendation 

can be made to a Committee Meeting on 12th January 2011." 

 

69. The options put forward by NHS Lothian were hybrid funding models, which were more 

complicated than the NPD model. The NPD model had been used previously and was 

familiar to the market. NPD shared similar characteristics to other PPP approaches. 

Paragraph 5.1 of SFT's document titled "Revenue Financing Opportunities for 

Infrastructure Investment" (Bundle 3, vol.1, doc 25, p.1,082 states);  

 

"Scotland has a long and successful history in the delivery of PPP healthcare projects, 

including acute; community; mental health and ACADs, 31 in total.” 
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70. There was an active and mature market for PPP healthcare and the NPD structure had been 

market tested in health via the Tayside Mental Health Development Project; and 

deliverability had been previously demonstrated for the wider PPP healthcare projects in 

Scotland.  

 

Switch to NPD Model 

 

71. A large part of the scope of what latterly became the Project, formerly the Royal Hospital 

for Sick Children, was under development as a capital project. It is my understanding 

that the Department for Clinical Neurosciences was under consideration as a separate 

capital project and others will be better placed to answer what its position in the capital 

programme was at that time. 

 

72. I have been asked to explain why the change was made from a capital funded project to 

the NPD model and the driving factors behind the decision.  The change was made in the 

context of the funding position at the time, as set out in Scotland's Spending Plans and 

Draft Budget 2011-2012 published by the Scottish Government in November 2010 

("Draft Budget"). (Bundle 7, doc 2 pp.55&89)That Draft Budget stated that: 

 

"This is a Budget set against the most dramatic reduction in public spending imposed 

on Scotland by any UK Government. The Comprehensive Spending Review confirmed 

that the Scottish Budget will be cut by £1.3 billion next year compared to this. Within 

that, Scotland’s revenue budget has been cut by more than £500 million and our capital 

budget, which is so vital to our efforts to support economic recovery, has been cut by 

around £800 million (or about 24 per cent in cash terms).” 

 

It goes on to state that: 
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"[the] Budget also takes steps to leverage additional private sector investment to 

maintain levels of aggregate investment in the Scottish economy. In the absence of 

borrowing powers, the Scottish Government will work with the Scottish Futures Trust 

and local authorities to generate additional funding to support higher levels of capital 

investment than would be possible through the capital budget alone. In addition to the 

planned capital investments in 2011-12 and future years, the Scottish Government will 

use all available levers to: take forward a new pipeline of revenue financed investment, 

worth up to £2.5 billion, to be delivered through the Non Profit Distribution (NPD) 

model". 

 

73. In the context of the July 2010 Independent Budget Review Group report (para 4 and 5) 

and the October 2010 UK Spending Review (para 70), SFT assisted the Scottish 

Government to identify priority projects which were suitable for procurement using the 

NPD revenue funded model. SFT provided potential options to the Scottish Government 

for revenue financed investment to deliver "additionality" over the capital budgets in 

October 2010 prior to the publication of the Draft Budget on 17 November 2010. 

 

74. The "CSR Options – Revenue Financed Investment" document was drafted on or around 

13 October 2010. (Bundle 3, vol.1, doc 24, p.1075). The "Revenue Financing 

Opportunities for Infrastructure Investment" document (Bundle 3, vol.1, doc 25, p.1,082) 

was provided to Scottish Ministers on 20 October 2010 which, amongst other sectors and 

projects, suggested four health capital plan projects that could be potentially suitable for 

revenue funding, which included the Project. 

 

75. I assume that the Scottish Government’s Capital and Risk division provided advice to 

Scottish Ministers relative to the change of the funding basis of the Project. I do not know 

whether any other party provided advice to the Scottish Ministers regarding this decision. 

 

76. Each of the projects and programmes considered by SFT, including the Project, were 

evaluated at pace against a set of suitability criteria in assessing whether they were 

suitable for procurement under the NPD model. These criteria are reflected within 
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Appendix A of the Value for Money Assessment Guidance: Capital Programmes and 

Projects dated October 2011 (Bundle 7, doc 11 p.353) : 

" 

 a major capital investment programme, requiring effective management of risks 

associated with construction and delivery; 

 the private sector has the expertise to deliver and there is good reason to think it 

will offer value for money; 

 there is significant constraint upon capital budget availability at either 

Government or Directorate level; 

 proven track record in delivery; 

 the structure of the service is appropriate, allowing the public sector to define 

its needs as service outputs; 

 the nature of the assets and services identified as part of the projects are capable 

of being costed on a whole-of-life, long term basis; 

 the value of the projects/programme is sufficiently large to ensure that 

procurement costs are not disproportionate; 

 the technology and other aspects of the sector are stable, and not susceptible to 

fast paced change; 

 planning horizons are long terms, with assets intended to be used over long 

periods into the future; and 

 there are robust incentives on the private sector to perform." 

 

77. The NPD model had previously been used on the £95 million Tayside Mental Health 

Development Project, the first non-education PPP procured under the NPD model, which 

reached financial close in June 2010. SFT advised in the "NPD – Way Forward" 

document (Bundle 3, vol.1, doc 28(i), p.1,111) that the NPD project documentation had 

been used in the health sector at Tayside and that there should be consideration of any 

lessons learned from that use. 
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78. The NPD model is, in many ways, similar to other forms of revenue funded PPP projects 

of which there had been 31 in total at that time (including acute hospitals, community 

hospitals, mental health and ACADs). NHS Lothian was familiar with those other forms 

of PPP projects, including NHS Lothian's use of the Private Finance Initiative in respect 

of the design, build, finance and operation of the RIE PFI Project. The critical differences 

in NPD in comparison to other forms of PPP do not materially affect the specification of 

technical requirements (with which they will have been familiar given the RIE PFI). 

 

79. As stated above, the private sector had proven expertise and track record in PPP and other 

NPD projects to deliver health projects and there was already an established portfolio of 

revenue-funded health projects in Scotland. In reviewing the suitability of the Project for 

the NPD model, SFT concluded that the Project met the criteria and was, therefore, 

suitable for procurement under the NPD model. 

 

80. The decision that the Project should be included in the NPD programme was taken by 

the Scottish Ministers as part of Scotland's Spending Plans and Draft Budget. That 

document names the Royal Sick Children's Hospital and Department of Clinical 

Neurosciences in Edinburgh (c.£250 million) as one of the projects in the new pipeline 

of NPD investments to help support key projects across core public services. That 

document states that the "new pipeline of NPD projects is being targeted to provide the 

maximum support for the wider capital programme and for Scotland’s key public 

service". It goes on to state: "We will also ensure the delivery of a range of other health 

projects, including the Royal Sick Children’s Hospital and Department of Clinical 

Neurosciences in Edinburgh through the NPD approach." 

 

81. Due to this unprecedented and significant cut in capital budgets, not all planned capitally 

funded projects would have been able to go ahead. It is far from clear whether the 

RHCYP project would have been able to go ahead as a capital funded project, far less the 

DCN, which was at an earlier stage of development. 
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82. The capital constraints were recognised by NHS Lothian, along with the fact that the 

Project could not go ahead under capital procurement. Susan Goldsmith (Director of 

Finance) acknowledged that at a meeting which SFT and NHS Lothian attended in early 

December 2010, as reflected within paragraph 3.1 of the letter from SFT to Iain Graham 

dated 8 December 2010, (Bundle 3, vol.2, doc 31, p.109), which stated: "Susan confirmed 

at the meeting that a capital funded route is not an option, given budgetary pressures". 

 

83. NHS Lothian briefly considered a number of alternative suggestions but was aware that 

capital funding route was not an option, given budgetary pressures.  For the reasons stated 

within the letter from SFT to Iain Graham dated 8 December 2010, referred to above at 

paragraph 68, it was considered that Option 1 (the NPD route) was the most likely route 

but that NHS Lothian should consult with their legal advisers on all of the routes 

discussed and any other potential routes as a matter of urgency so that a recommendation 

could be made to the Committee meeting on 12 January 2011. 

 

84. The use of the NPD model as the only available option was also stressed by John 

Matheson, Head of Health Finance at the Scottish Government, at a meeting on 12 July 

2011 attended by NHS Lothian, SGHD and SFT (Bundle 3, vol.2, doc 50, 434). 

 

85. NHS Lothian noted at the meeting on 12 January 2011 (Bundle 3, vol.2, doc 34(i), p.315) 

that NPD had previously been used in the health sector in the Tayside Mental Health 

NPD project and the minute confirmed that "dialogue was already underway with 

colleagues in NHS Tayside, in particular to highlight any lessons learned". 

 

86. I have been asked if NHS Lothian was consulted about the switch to NPD prior to 

decision being made.  I do not have any recollection of SFT consulting with NHS Lothian 

in relation to this decision. SFT's advice to government was part of confidential advice 

in relation to a pre-budget consideration which stated that “The paper is the work of 

Scottish Futures Trust alone and presents our views. It gives a high level view of 

opportunities from our perspective and does not include assessment of deliverability from 

A37609211



officials with portfolio responsibilities’. (Bundle 3, vol.1, doc 25, p.1077)   I do not know 

whether Scottish Government consulted with NHS Lothian. 

 

87. I have been asked why NHS Lothian were not consulted on the switch to NPD and if this 

was unusual. As stated in paragraph 86 above, SFT did not consult with any of the 

projects which it identified as suitable for NPD, as we were working confidentially with 

the Scottish Government in relation to the development of the Draft Budget and were 

required to confirm to the Scottish Government what projects (across a range of sectors) 

may be suitable for delivery using the NPD model. 

 

88. SFT was required to provide the Scottish Government with a rapid assessment and in 

that context, it was not possible for SFT to consult with all of the potential projects 

stated as being suitable regarding their potential to be taken forward as a revenue funded 

investment. I do not know whether Scottish Government consulted with NHS Lothian. 

If it was not discussed, then in a different set of circumstances, with more time available, 

I would perhaps have expected it to have been discussed with NHS Lothian by the 

Scottish Government prior to the announcement of the switch to NPD, although the 

processes around the confidentiality of budget announcements are a matter for Scottish 

Government.  

 

89. At the time of the switch to NPD funding, the Project was re-scoped to include the DCN 

to deliver an integrated facility incorporating both the RHCYP and the DCN in one 

building to meet NHS Lothian's clinical requirements. (Bundle 3, vol.2, doc 31, p.108)   

  

90. I have been asked, following the switch to NPD model, who was responsible for the 

decision to reincorporate the DCN. Whilst SFT identified within the "Revenue Financing 

Opportunities for Infrastructure Investment" document (Bundle 3, vol.1, doc 25, p.1,077) 

provided to Scottish Ministers on 20 October 2010, that it would seem appropriate to 

combine the RHCYP and DCN projects at the ERI site and to procure this as an individual 

NPD project, it was not SFT's decision whether or not the DCN should be incorporated 

into the Project. 
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91. SFT's letter to Iain Graham at NHS Lothian dated 8 December 2010, (Bundle 3, vol.2, 

doc 31, p.109), confirmed that NHS Lothian's preferred option for meeting its clinical 

requirements was an integrated facility incorporating both the RHCYP and the DCN in 

one building. In the minute of an NHS Lothian meeting on 12 January 2011 (Bundle 3, 

vol.2, doc 34(i), p.316) it stated that: 

 

"The Business Case for the DCN development, approved by the Board in the November 

2009 recommended the preferred and best clinical option as a combined build with 

RHSC. This has been reaffirmed by the outcome of a non-financial benefits appraisal 

undertaken on 16th December 2010". 

 

92. This was also later noted by the Infrastructure Investment Board (IIB) at their meeting 

on 26 September 2011 (Bundle 3, vol.2, doc 54, p.484): 

 

"the integrated project allows the generation of a number of physical and operational 

synergies that would not have been possible had the developments been taken forward 

separately (e.g. the ability to deliver paediatric and adult neurosurgery in the same 

theatre suite)". 

 

93. I assumed that the decision was welcomed by NHS Lothian as the integration of the DCN 

was a preferred option put forward by them.  

 

94. The switch to NPD funding also required a change in procurement approach for the 

Project. NHS Lothian had available frameworks for the delivery of capital projects, and 

I understand that they were utilising one of those frameworks to deliver the project as a 

capital build, or elements of what turned out to be the RHCYP project as a capital project.  

However, procurement of an NPD Project was not covered by these frameworks.  It is 

not the custom and practice to procure NPD-type projects or other PPP-type projects, of 

that scale through framework arrangements.  When the project switched to NPD, it had 
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to use the procurement route that is appropriate for NPD projects, which had previously 

been the ‘negotiated procedure’ under the European procurement directives. The 

‘competitive dialogue’ procedure was introduced in 2006 and was regarded as the 

appropriate procurement route to procure a standalone NPD project of that scale. 

 

95. Frameworks tend to be set up for types of procurement where an organisation or 

organisations are going to be buying multiple products / items that are broadly similar 

over a long period of time. Accordingly, every time you are looking for something new, 

you do not have to go to the whole market - you have a framework of people/firms and 

you can deal directly with those.  If you are going to be buying broadly similar products 

/ items over a three or four-year period of time, then it makes more sense for efficiency 

and effectiveness to pre-select a group of those people/firms within your framework.  The 

drawback to this option is that you do not get access to everything that the whole market 

potentially has to offer for each and every project. 

 

96. There were 10 NPD projects in the programme at the time.  The nature of these projects 

was varied, for example, some were colleges, some were hospitals and some were roads.   

It is a different market for each of these different types of project. There are also different 

layers to NPD project provision, such as the facilities management, the contractor who 

will build it, and the special purpose company which will provide the equity and bring it 

all together.  Ultimately, open procurement, through the EU competitive dialogue 

processes for each individual project in the programme, was considered to be the best 

way to deliver value for money.  

 

97. I have been asked if the switch to NPD model resulted in delays to the Project.  There 

was insufficient capital to complete the capital project at that time. I am unable to 

speculate as to if, or when, further capital would have become available and therefore 

when, or if, that project could have ever actually been completed due to the capital 

constraints. The switch to the NPD model gave the project a route to completion. 
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98. As noted at that time, there were still land issues that needed to be resolved between NHS 

Lothian and the PFI Contractor under the RIE PFI Project Agreement, regardless of the 

funding and procurement model. 

 

99. Noting the substantial uncertainty around the delivery programme for the RHCYP project 

as a capital project, it was the case that the change in scope of the project discussed in 

paragraph 89 above and the change in procurement route, including the preparation of 

the reference design for the revised project scope discussed took time.  The switch to 

NPD, therefore, led to a later completion date than that which was programmed for the 

RHCYP project as a capital project at the time of the switch. 

 

100. I have been asked if the switch to NPD model resulted in increased costs for the Project. 

The scope of the Project changed with the inclusion of the DCN and so there would have 

been an increased cost. In addition, there were advisory costs associated with NPD 

procurement which in my experience are generally higher than advisory costs under 

capital procurement. There was an additional cost of financing the Project as a result of 

the NPD funding route and NPD includes costs for the whole lifecycle of the building 

including facilities management service.  Setting the cost of finance, life-cycle and 

advisory element aside, it is not possible to say whether there were any “increased costs” 

in the capital build cost element of the project given that the scope changed. 

 

101. I have been asked if the existing design work which had been completed by BAM was 

retained following the switch to NPD model. It is my understanding that elements were 

retained and taken forward as the reference design. This was a decision taken by NHS 

Lothian. This decision was addressed at NHS Lothian's Finance and Review Committee 

Meeting on 12 January 2011 (Bundle 3, vol.2, doc 35, p.323). 

 

102. The committee was invited to "Approve the continuation of Stage 3 of the BAM contract, 

under Frameworks Scotland, to develop the reference design for the joint facility for the 

Royal Hospital for Sick Children and Department of Clinical Neurosciences''. 
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103. In a later meeting of the RHCYP / DCN Project Working Group (Bundle 7, doc 5 p.283, 

Brian Currie advised that "NHSL is making progress re the reference design. BAM had 

stated that using their existing design team to produce the reference design might 

preclude BAM from being a bidder. MacRoberts has advised that as long as the design 

team’s work is strictly limited to the reference design this will not be an issue." I 

understand that MacRoberts were legal advisers to NHS Lothian.  

 

104. It was my understanding that NHS Lothian was keen to avoid losing the work that had 

been carried out to date on the capital project development by BAM and its design sub- 

contractors and to avoid any delay associated with re-procuring a separate design team. 

 

105. I have been asked if the NPD model is still used for public sector capital projects.  The 

NPD model is no longer used. It was developed to deliver additionality of capital 

investment capacity, i.e. in any year to deliver a value of new projects greater than the 

Scottish Government's overall capital budget. This additionality depends on the project 

being classified to the private sector under national accounting rules which followed 

European statistical guidelines. This meant that the Project could be paid for from 

revenue budgets over the 25-year life of the NPD contract, rather than capital budgets in 

the years in which it was built.  These rules were set by Eurostat and changed from 

“ESA95” to “ESA10” in 2014. Following a detailed analysis of one of the NPD projects, 

Eurostat ruled that NPD projects should be classified to the public sector, meaning that 

capital budget would be required in the years in which they were built and they would, 

therefore, not meet the objective of delivering additional capital investment. No new 

projects were added to the NPD programme following that decision. 

 

Reference Design 

 

106. I have been asked to explain my understanding of the difference between an exemplar 

design and a reference design. I do not believe there to be prescriptive definitions of 

exemplar design and reference design, however in the context of the Project, I understand 

the term reference design was used to signify a more detailed stage in design development 
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than an exemplar design. The definition and the meaning that should be attached to those 

words will depend upon the status and definition they are given in the context of the 

whole procurement process and in the ITPD for any particular project. 

 

107. In the context of the Project, it is noted from an extract of a draft NHS Lothian Committee 

paper from around February 2011 (Bundle 3, vol.2, doc 42, p.374) that there is a 

comparison table of the issues being considered comparing a traditional PPP procurement 

with a reference design approach. That table notes: 

 

Traditional PPP 

procurement 

Reference Design 

  

Exemplar design undertaken by 

Board’s technical advisers to Stage C – 

Concept Design 

Detailed design work to Stage D –

Design Development (or even into 

Stage E – Technical 

design). 

 

108. On reading the above table, I agree with the premise that the level of pre-procurement 

design under the reference design approach was more detailed than had been the norm 

for previous generations of PPP building procurement.   

 

109. SFT promoted the adoption of the reference design believing that it would reduce 

procurement timescales and procurement costs, particularly for bidders as it would 

reduce the need for multiple designs to be produced by multiple bidders during the bid 

period. It would also minimise the extent to which the clinical teams required to be 

involved with multiple bidders during the procurement as key aspects of the building lay-

out, room adjacencies etc. were resolved in the reference design prior to the procurement 

phase. It had also been made clear through national accounting guidance issued by HM 

Treasury in September 2009 that the classification of the Project to the private sector, 

which was required to deliver additionality of investment, did not require the design risk 
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to be fully transferred to the private sector contractor. SFT considered that all of these 

benefits were of value and therefore promoted and supported the adoption of the 

reference design approach.  This was set out in a letter I drafted to Iain Graham dated 8 

December 2010, (Bundle 3, vol.2, doc 31, p.111), which states at paragraph 5.1: 

 

“Consideration will be needed at an early stage of how much the design should be 

progressed in-house and how much in competition through the NPD procurement. There 

is an opportunity with recent accounting rules changes to undertake more design 

especially overall massing, adjacencies and even layouts in-house; with the preferred 

bidder taking on detailed design for construction. Such a move will involve more design 

work ahead of the procurement, but is overall likely to save time to a start on site." 

 

110. Further comments on the reasons for adopting a reference design were included within 

the following documents: 

 

 The Infrastructure Investment Board Paper: RHSC briefing for 26 

September 2011, (Bundle 3, vol.2, doc 54, p.486), which states: 

 

"NHS Lothian is developing a "reference design" for an integrated 

RHSC/DCN in order to facilitate a speedy delivery and minimise the up- 

front costs for bidders. This means that most of the design development 

(except in relation to mechanical and electrical design) will be done before 

the project enters procurement, rather than bidding contractors preparing 

detailed designs themselves. Although it potentially limits innovation, this 

approach should increase the attractiveness of the project to bidders and 

allow for a more certain overall cost for the project at Outline Business 

Case stage. As part of a ‘needs not wants’ challenge SFT is undertaking an 

independent review of the design."  
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 NHS Lothian Paper for Project Steering Board Meeting titled “RHSC + 

DCN Little France – Reference Design” dated 11 May 2012 (Bundle 3, 

vol.2, doc 66, p.893): 

 

"Discussion of Key Issues 

 

3.1 The Reference Design has been concluded following the Project 

Steering Board’s approval in July 2011 of the strategy for its development 

given the benefits arising. These remain as previously reported: 

 

 Enhanced cost certainty at OBC 

 Clinical Design complete – very limited future engagement of 

scarce clinical resource 

 Shortens Competitive Dialogue Phase 

 Utilises available programme time – parallel with Consort 

Negotiations i.e. no overall delay to strategic programme 

 Minimises abortive design cost for unsuccessful bidders". 

 

 The Mott MacDonald report of May 2012 states at paragraph 2.1 (Bundle 

3, vol.2, doc 68, p.909) that: 

 

“The benefits offered by the use of Reference Designs in NPD projects in 

the health sector are as follows: 

 

 To give greater certainty in OBC costings; 

 Since Operational Functionality design risk sits with the Procuring 

Authority anyway, this can be developed by the Procuring Authority 

to inform the procurement process; 
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 To give greater certainty over final design – to reduce the risk of 

the Board ending up with a design it does not wholly favour; 

 To avoid detailed input being required from Clinicians during the 

Competitive Dialogue process where the Clinicians would have to 

consider in detail, three solutions with three separate Bidders; 

 Very limited engagement of a scarce clinical resource being 

required during the Competitive Dialogue process 

 Capitalises use of available programme time. At RHSC + DCN, 

design development running parallel with Consort Negotiations i.e. 

no overall delay to strategic programme; 

 Minimises abortive design cost for unsuccessful bidders; and, 

 To streamline the NPD procurement process thus reducing the cost 

and programme to both the Procuring Authority and Bidders." 

 

111. I have been asked to describe the role of NHS Lothian with regards to the decision to 

adopt the reference design approach.  I am of the view that NHS Lothian was in favour 

of the decision to adopt the reference design approach, given all of the previous design 

work that it had undertaken and invested in prior to the decision being made that the 

Project would be revenue funded.  This is reflected in the NHS Board Meeting minute of 

26 January 2011, (Bundle 3, vol.2 doc 38, p.351), which states under the heading 

"Procurement Options" that NHS Lothian had an objective, amongst others, to minimise 

both the delay to the programme and any abortive and on-going costs and that to achieve 

that, NHS Lothian’s ideal "being to have utilised the exiting design work completed to 

date, build on the market testing of packages already undertaken and construct the new 

building".  

 

112. I also note from an email exchange on 27 September 2011 to 22 October 2011 (Bundle 

7, doc 10 p.299)   between Victoria Bruce (Scottish Government), Andrew Bruce (SFT), 

Susan Goldsmith (NHS Lothian), Brian Currie (NHS Lothian), Jackie Sansbury (NHS 

Lothian) and Mike Baxter (Scottish Government) that the reference design also allowed 

the NHS to “ensure that some of the investment in the detailed design for a standalone 
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Children’s hospital was not lost following the announcement that the project would be 

funded through NPD”. 

 

113. I believe that the Scottish Government was supportive of the decision to adopt the 

reference design approach.  The reference design approach was discussed at the Scottish 

Government Infrastructure Investment Board meeting on 26 September 2011 (Bundle 3, 

vol.2, doc 54, p.484) and the Scottish Government knew it was happening and agreed to 

it in principle. 

 

114. I am aware that Mott MacDonald were advisors to NHS Lothian, and that on the 

instruction of NHS Lothian, they prepared a report titled “RHSC+DCN Approach to 

Reference Design” (Bundle 3, vol.2 doc 68, p.898). However, I do not know what role 

was played by Mott MacDonald, if any, with regards to the decision to adopt the reference 

design approach. 

 

115. I do not know what other parties, if any, were involved in the decision to adopt the 

reference design approach.  However, the Minute of Meeting of NHS Lothian’s Board 

for their Finance and Performance Review Committee dated 12 January 2011 (Bundle 3, 

vol.2, doc 34(i), p.314) reflects the fact that NHS Lothian was in discussion with its 

technical and legal teams in relation to the decision. I understand that NHS Lothian’s 

legal advisors at the time were MacRoberts LLP, as mentioned in paragraph 103 above.  

 

116. I have been asked as to my knowledge of when the decision to adopt the reference design 

approach was made. On 12 January 2011, a meeting of NHS Lothian's Finance & 

Performance Committee 2011 (Bundle 3, vol.2, doc 34(i), p.314) considered a paper 

drafted by the Director of Finance and the Chief Operating Officer, which invited the 

Committee to: 

 

"Approve progressing with a detailed reference design for a combined project as a key 

component of the NPD procurement route utilising either the current Framework 
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Contract with BAM or by procuring the design team through the Office of Government 

Commerce (OGC) procurement solution." 

 

It was also noted within that meeting paper that a "recommendation based on legal advice 

for procuring the Reference Design will be available for Committee members at the 

meeting". 

 

117. This reference to a recommendation to the Finance and Performance Committee appears 

to align in timing but not in relation to the decision making party with the statement at 

paragraph 105 of the Grant Thornton Report, (Bundle 3, vol.1, doc 2, p.43), which states: 

 

"105. In January 2011 it was decided by the Project Director and project board to use 

the completed early design work through the creation of a reference design. This was to 

recognise early work completed including involvement of clinicians in design and the 

costs NHS Lothian incurred between 2008 and 2010 on the project." 

 

118. The above referenced documents would suggest that NHS Lothian's Finance and 

Performance Committee was invited to take the decision. However, SFT does not have a 

Minute for that meeting so I cannot confirm whether the decision was taken by that body 

at that time. NHS Lothian made the decision to adopt the reference design approach, 

which was promoted by SFT and it is my understanding that it was supported by the 

Scottish Government.  

 

119. The reference design approach was thereafter developed during the course of 2011 and 

2012. 

 

120. I have been asked to describe the role of healthcare planners in the development of the 

reference design.  Other than what was included in the Mott MacDonald Report and the 

Grant Thornton Report, I do not know the extent to which, if at all, healthcare planners 
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were involved.   I note that the Grant Thornton Report (Bundle 3, vol.1, doc 2, p.50) 

states; 

 

"173. Healthcare planners were commissioned by NHS Lothian in 2011 to support with 

the preparation of the COS. 

 

The remit was to review the COS’s focused on ensuring that single clinical solutions were 

not presented in error, and incorrectly transferring risk to NHS Lothian which should 

rest as Project Co risk." 

 

121. I further note that within the Mott MacDonald Report it states; 

 

"It is recognised that Bidders are likely to suggest revisiting the Reference Design during 

the Competitive Dialogue in order to differentiate themselves from other Bidders. NHSL 

will resist any such suggestions on the basis that the Reference Design represents the 

operational and clinical solution agreed by NHSL and Stakeholders. The absence of an 

external Healthcare Planner on NHSL’s advisory team during procurement could be 

perceived as a risk. Given however the previous healthcare planning input to the project 

and NHSL’s internal resource, this is deemed by NHSL to be a minor and manageable 

risk”. 

 

122. On or around 26 May 2011, SFT raised a concern with NHS Lothian in relation to the 

reference design team arrangements. The concern related to bidders gaining a 

competitive advantage if members of the reference design team joined organisations 

bidding on the procurement. This is specifically set out in a letter from myself to Jackie 

Sansbury dated 01 June 2011, (Bundle 3, vol. 2, doc 46, p.406) in which I stated: 

 

"With regard to current advisory appointments we do not believe it is sensible to appoint 

advisors with significantly overlapping remits (as appears to be the case with regard to 

technical advisory appointments). Our experience is that this leads to excessive levels of 
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advisory costs and more internal management time to handle this situation. We are also 

concerned that the architects employed to carry out the reference design for the Project 

are not restricted from working for one of the bidders once this stage is complete. This 

will make it difficult to create a level playing field amongst bidders for the Project, as at 

least the perception will be that whichever bidder employs this architect will be at a 

significant advantage. We would welcome a dialogue with you as to how these issues are 

resolved.” 

 

123. I have been asked about my understanding of “mandatory” and “non-mandatory” 

elements of a reference design. My understanding of the mandatory elements in the 

reference design is that bidders would be non-compliant if they did not include 

mandatory elements in their tender submission.  

 

124. If the mandatory elements of a reference design are too detailed, it can stifle the ability 

of bidders to innovate.  It is, therefore, important to strike a balance.  If a design feature 

is specified as a mandatory element and a procuring authority expects to have that 

included in the final design, then it hampers the ability of the bidders to come up with 

different solutions which could potentially deliver better value for money and might 

create competitive advantage. For example, one architectural solution may include 

curved walls which could add cost to the building, whereas another may include straight 

walls, with both designs delivering the same ‘Operational Functionality’. Bidders should 

be free to determine their design solution to the greatest extent possible whilst meeting 

NHS Lothian's requirements for Operational Functionality. The different solutions 

offered would be evaluated through the competitive process.  The process is designed to 

deliver the best solution through competition 

 

125. In light of this it is important to understand what items were listed as mandatory within 

the reference design and the implications of being mandatory. 

 

126. The Mott MacDonald report dated May 2012 set out to NHS Lothian how the former 

intended to develop the reference design work which would inform the ITPD instructions 
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to bidders. The Mott MacDonald “RHSC + DCN Approach to Reference Design” Report 

(Bundle 3, vol.2, doc 68, p.913) defined mandatory elements as follows: 

 

"4.1 Reference Design Mandatory Elements 

 

The Operational Functionality requirements for the RHSC + DCN will be outlined in the 

Clinical Output Specification, Schedule of Accommodation and the Adjacency Matrix. 

 

The ITPD will state that it is mandatory that Bidders develop proposals that comply with 

the Operational Functionality solution as detailed in the Reference Design. 

 

The Operational Functionality will be defined in the following constituents of the 

Reference Design: 

 

 1:500 Interdepartmental Layouts; 

 1:200 Layouts; and 

 1:50 Generic and Key Room layouts…" 

 

127. At the NHS Lothian Project Steering Board Meeting held on 11 May 2012 (Bundle 3, 

vol.2, doc 67, p.896), the Board was recommended to; 

 

"2.1 Approve the implementation of the following as described in Section 7 Conclusions 

of the report “RHSC + DCN – Approach to Reference Design dated March 2012”: 

 

2.2 Mandatory Elements - comprising the information that defines Operational 

Functionality and as indicated in Interdepartmental Layouts (1:500), Departmental 

Layouts (1:200) and Room Layouts (1:50) for Key and Generic Rooms. As a consequence 
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of the particular project and site issues, departmental corridor layouts are also mandated 

as a result." 

 

128. The Information Memorandum and Pre-Qualification Questionnaire issued to bidders 

stated at 1.6 and 3.2.1 (Bundle 7, doc 25 pp. 543 & 548) that: 

 

“The Board has, in conjunction with experienced private sector organisations, 

undertaken a significant amount of work to develop a reference design for the Project, 

parts of which will be mandated within the Invitation to Participate in Dialogue (ITPD)." 

… 

"The Board welcomes and encourages Candidates to bring innovation, and expertise 

from within the UK and/or overseas to develop their own design proposals but it should 

be noted that elements of the design as they relate to operational functionality will be 

mandatory; as will be more fully set out in the ITPD.” 

 

129. In the draft ITPD Vol 1 (Bundle 3, vol.3, doc 74, p.178) (we have a copy of Rev K but 

not the final version of the ITPD), paragraph 2.5 states: 

 

“The mandatory elements of the Reference Design (the “Mandatory Reference Design 

Requirements”) are those elements of the Reference Design relating to Operational 

Functionality. The agreed Operational Functionality is generally set out in the following 

constituents of the Reference Design: 

 

• 1:500 Departmental Adjacency Layouts; 

• 1:200 Departmental Layouts; 

• 1:50 Generic and Key Room Layouts 

…” 
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130. The mandatory elements of the reference design were therefore to be referred to those 

that defined "Operational Functionality". The definition of "Operational Functionality", 

related to spatial elements of the design as set out in paragraph 131 below, as opposed to 

any environmental or engineering aspects, such as ventilation. 

 

131. The term "Operational Functionality" is a defined term within Schedule Part 1 of the 

Project Agreement and is as follows (Bundle 7, doc 26 p.589) : 

 

"Operational 

Functionality"  

means 

  

(a) the following matters as shown on the 1:500 

scale development control plan and site plans; 

 

(i) the point of access to and within the Site and 

the Facilities; 

 

(ii) the relationship between one or more 

buildings that comprise the Facilities; and 

 

(iii) the adjacencies between different hospital 

departments within the Facilities, as indicated on 

the following drawings in Section 4 (Project Co's 

Proposals) of Schedule Part 6 (Construction 

Matters) 

 

HLM-Z0-00-PL-700-020 Rev 6; 

HLM-SZ-B1-PL-400-400 Rev 2; 

HLM-SZ-00-PL-400-400 Rev 3; 
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HLM-SZ-01-PL-400-400 Rev 2; 

HLM-SZ-02-PL-400-400 Rev 2; 

HLM-SZ-03-PL-400-400 Rev 2; 

HLM-SZ-04-PL-400-400 Rev 2; 

 

(b) the following matters as shown on the 1:200 

scale plans: 

 

(i) the points of access to and within the Site and 

the Facilities; 

 

(ii) the relationship between one or more 

buildings that comprise the Facilities; 

 

(iii) the adjacencies between different hospital 

departments within the Facilities; and 

 

(iv) the adjacencies between rooms within the 

hospital departments within the Facilities, as 

indicated on the following drawings in Section 4 

(Project Co's Proposals) of Schedule Part 6 

(Construction Matters) 

 

HLM-SZ-00-PL-220-001 Rev 6; 

HLM-SZ-01-PL-220-001 Rev 6; 

LMSPLRev 

HLM-SZ-03-PL-220-001 Rev 6; 
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HLM-SZ-04-PL-220-001 Rev 6; 

HLM-SZ-06-PL-240-001 Rev 5; 

HLM-SZ-B1-PL-220-001 Rev 7; 

HLM-Z5-SL-PL-220-001 Rev 6; 

 

(c) the quantity, description and areas (in square 

metres) and minimum critical dimensions of 

those rooms and spaces as indicated on the 

following drawings in Section 4 (Project Co's 

Proposals) of Schedule Part 6 (Construction 

Matters) 

 

HLM-SZ-00-PL-220-001 Rev 6; 

HLM-SZ-01-PL-220-001 Rev 6; 

HLM-SZ-02-PL-220-001 Rev 6; 

HLM-SZ-03-PL-220-001 Rev 6; 

HLM-SZ-04-PL-220-001 Rev 6; 

HLM-SZ-06-PL-240-001 Rev 5; 

HLM-SZ-B1-PL-220-001 Rev 7; 

HLM-Z5-SL-PL-220-001 Rev 6; 

 

(d) the location and relationship of equipment, 

furniture, fittings and user terminals as shown on 

the 1:50 loaded room plans in respect of:  

 

(i) all bed and trolley positions; 
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(ii) internal room elevations; 

 

(iii) actual ceiling layouts; 

 

(iv) the Non-Clinical Services supplies, storage, 

distribution and waste management spaces; and 

 

(v) the ICT requirements; 

 

(e) the location of and the inter-relationships 

between rooms within the departments within the 

Facilities, as indicated on the following drawings 

in Section 4 (ProjectCo's Proposals) of Schedule 

Part 6 (Construction Matters) 

 

HLM-SZ-00-PL-220-001 Rev 6; 

HLM-SZ-01-PL-220-001 Rev 6; 

HLM-SZ-02-PL-220-001 Rev 6; 

LMSPLREV 

HLM-SZ-04-PL-220-001 Rev 6; 

HLM-SZ-06-PL-240-001 Rev 5; 

HLM-SZ-B1-PL-220-001 Rev 7; 

HLM-Z5-SL-PL-220-001 Rev 6; 

 

but only insofar as each of the matters listed in (a) 

to (e) above relate to or affect Operational Use; 
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132. The Mott McDonald Report states (Bundle 3, vol.2, doc 68 pp.907-908)  : 

 

"1.2 Definition of Functionality 

 

To date, reference has been made to Reference Design in relation to Clinical 

Functionality. The following note extracted from the Design Development Protocol 

indicates how this could lead to some confusion: 

 

Clinical functionality refers to, and only to, the project’s capacity for use by the Board 

or its staff for carrying out the trust’s clinical functions and non-clinical functions. The 

Board’s non-clinical functions are deemed to include all hard and soft Facilities 

Management services retained by the Board that are out-with the bidder’s responsibility. 

 

Since ‘Clinical Functionality’ refers to both clinical functions and nonclinical functions, 

we should refer to Operational Functionality as opposed to Clinical Functionality since 

some of the mandatory areas of the Reference Design will cover non-clinical functions. 

This is in line with the SFT Standard Form Project Agreement (NPD Model) where the 

reference is to Operational Functionality (See Appendix A) – largely because the 

standard form will also be adopted in non- healthcare projects. (Note that Operational 

Functionality is not defined in the Standard Form as noted in the extract in the SGHD 

Standard Form also indicated at Appendix A. This will need to be considered by the 

Procurement Workstream when developing the draft PA for inclusion in the ITPD.)."  

 

133. For this Project, there were some additional elements of mandatory requirement in the 

reference design due to the particular site constraints and interfaces. 

 

134. The NHS Lothian Paper for Project Steering Board Meeting titled “RHSC + DCN Little 

France –Reference Design” (Bundle 3, vol.2, doc 66, p.893) states: 
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"3.3 The Project Steering Board are reminded that because of the particular and unique 

issues surrounding the development of this facility on this site, greater input and a more 

mature Reference Design has been necessary than may be the case in other Healthcare 

NPD projects. 

 

These issues include: 

 

 The connections required to the existing RIE building – predetermined by 

the location of the existing A&E department and Critical Care. 

 The restricted nature of the site bounded on all sides as it is by existing road 

and services infrastructure and key access/egress points. 

 Height and massing restrictions imposed by the local planning authority. 

 Flood protection measures and Public Transport 

Infrastructure requirements. 

 The site being part of an existing PFI / PPP site 

 Interface and Access requirements with the existing RIE PFI service 

provider". 

 

135. Similarly, the Mott MacDonald Report states: 

 

"The level of development of the Reference Design is predicated upon the definition of 

Operational Functionality defined in the Project Agreement. This is based on the 

Standard Form definition outlined in Appendix A. The constituents of the Reference 

Design are detailed in the matrix of Reference Design Deliverables at Appendix B. The 

level of development can be described as approximating the RIBA Plan of Work, Stage 

C – Concept Design (See Appendix C). 
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On the RHSC + DCN project greater input is required in the preparation of the Reference 

Design than would normally be the case. This is because of the particular and unique 

issues surrounding the development of this facility on this site. These issues include: 

 

 The connections required to the existing RIE building – predetermined by 

the location of the existing A&E department; 

 The restricted nature of the site bounded on all sides as it is by existing road 

and services infrastructure; 

 Height restrictions imposed by the local planning authority 

 Flood protection measures required; 

 The site being part of an existing PFI / PPP site; and 

 Interfaces required with the existing RIE PFI service provider 

 

The requirement however to prepare and detail services interfaces, detailed site 

information, 1:50 layout drawings and attendant equipment requirements goes beyond 

the normal Stage C level of development thus the Reference Design should be described 

as being at RIBA Stage C+. 

 

These issues have combined to make the development of the RHSC + DCN Reference 

Design considerably more complicated and resource intensive exercise than would 

normally be required in other NPD projects of this scale. 

 

The Reference Design can be described as a graphic representation of NHSL’s accepted 

design solution to the requirements of: 

 

 The Clinical Output Specification; 

 The Board’s Construction Requirements; 

 The Soft FM Specification; 
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 The Schedule of Accommodation; and 

 The Adjacency Matrix. 

 

To achieve this the 1:500 scale departmental adjacency layouts, the 1:200 scale 

department layouts and 1:50 scale generic and key room layouts were developed in 

conjunction with and signed-off by NHSL." 

 

136. SFT raised issues in respect of the “mandatory” also known as “non-negotiable” elements 

of the reference design, which related to spatial considerations and building layout. SFT 

raised issues that could reflect on value for money considerations, consistent with SFT’s 

role and interest in maximising the value for money of the Project. In an internal email 

from Donna Stevenson to Grant Robertson of SFT on 8 February 2011 (Bundle 7, doc 3 

p.273), attaching the “RHSC DCN Update extract Reference Design” document 

(prepared by NHS Lothian), Donna stated; 

 

"NHS Lothian have provided more information as to what it envisages in relation to its 

reference design (in a draft Committee paper upon which we were asked to comment). 

The relevant extracts are attached. 

 

As you see the degree of prescription is greater than we have advised, though NHSL is 

saying the scope is to be finalised and Mike Baxter has issues on cost and 

timescale. There is a project specific issue concerning the interfaces with the existing 

RIE and the RIE PFI contract, which I will explain when we meet'' 

 

137. On 17 February 2012, as part of the OBC process, Donna Stevenson prepared a note 

(Bundle 7, doc 22 p.531)  , which was shared with NHS Lothian on or around the same 

date, recommending that "the Funding Conditions Template be completed to reflect the 

following recommendations so as to enable certain information to be completed and to 

set out issues which require to be delay with prior to the issue of OJEU, the ITPD 

documentation or on an ongoing basis as the case may be". 
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138. Under the heading "Reference Design. Recommendation 4" Donna Stevenson's note 

stated: 

 

"That the extent of negotiable and non-negotiable elements is developed by the Board on 

the basis that bidders should be provided with maximum flexibility to propose their own 

design and engineering solution, within defined parameters, and avoiding the need to 

open up the clinical adjacencies which has been settled with the Board’s clinicians to 

date and reflecting the constraints in the site as reflected in SA6. The final position is to 

be reviewed by SFT as part of the Pre ITPD KSR”. 

 

139. On 26 April 2012, members of SFT met with NHS Lothian to discuss the Mott 

MacDonald Report "RHSC + DCN – Approach to Reference Design" dated March 2012 

(Bundle 3, vol.2 doc 68, p.898), which had been instructed by NHS Lothian. In advance 

of that meeting, my colleague Donna Stevenson prepared a note of topics to be discussed 

and circulated those internally at SFT by email on 26 April 2012 (Bundle 3, vol.2, doc 

65, p.889). That list included queries relative to the mandatory and non-mandatory 

aspects of the design.  On 30 April 2012 Donna Stevenson emailed Brian Currie (Bundle 

3, vol.2, doc 69, p.941)  stating: 

 

"Further to the useful meeting on reference design, as arranged, I note below the actions 

which we agreed. 

 

1.  You confirmed that bidders will be able to change the shape of the building eg to 

change curved walls or corridors to straight lines and that you will revise the paper and 

consider the wording to be included in the ITPD documentation to make this clear. You 

said that you would also look at my suggested wording in the IM/PQQ." 

 

When Donna Stevenson references "IM/PQQ" above, she is referring to the "Information 

Memorandum" and the "Pre-qualification Questionnaire".  
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140. Donna Stevenson’s comments in that regard were ultimately reflected in the Mott 

MacDonald Report, particularly at paragraph 4.1 (Bundle 3, vol.2, doc 68 p.913-914) 

which states; 

 

“In the ITPD, Bidders will be advised that features such as curved walls and the external 

landscaping forming part of the Reference Design are indicative only given that these 

have no influence on the Operational Functionality. Bidders will therefore be 

encouraged to apply a unique design strategy founded on sound architectural principles 

whilst complying with the mandatory elements of the Reference Design”. 

 

141. On 4 December 2012, in the Pre-OJEU Key Stage Review "Section 2: project 

Requirements" number 7 (Bundle 7, doc 28 p.606)  of the table states: 

 

"SFT has raised issues as to the extent to which the Reference Design is to be mandatory 

and has commented on this issue in the context of the draft ITPD that clarity is required 

in relation to this issue. 

 

The Funding Conditions provide that “the extent of negotiable and non- negotiable 

elements is developed by the Board on the basis that bidders should be provided with 

flexibility to propose their own design and engineering solution, within defined 

parameters, and avoiding the need to open up the clinical adjacencies which has been 

settled with the Board’s clinicians to date and reflecting the constraints in the site as 

reflected in SA6. The final position is to be reviewed by SFT as part of the Pre ITPD SR.” 

Accordingly the finalisation of this issue will be considered as part of the pre ITPD KSR." 

 

142. On or around 11 February 2013 (Bundle 7, doc 4 p.275)  , Donna Stevenson sent an email 

to Brian Currie, attaching "Volume 1 of the draft ITPD" upon which she had noted her 

comments. She highlighted SFT's key points in the body of the email, including 

comments on the reference design as follows: 
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"2. Reference Design: I raised again yesterday the issue which I had highlighted in my 

email of 25 October when I commented on the original draft, namely: 

 

“...it would be useful to understand where the reformulation of the options available to 

bidders even in relation to items which are described as mandatory elements such as the 

layouts of the departments. The example which we gave when we met some months ago 

was the ability to make curved walls and corridors straight and in my email of 9 August 

we suggested “something along the lines of a statement that the Reference Design 

achieves the Operational Functionality required but the Board and that there has been 

full engagement with clinicians. While this represents the preferred layout, there is scope 

to change the layout provided the same [or an equivalent] Operational Functionality is 

achieved. The example of the non mandatory nature of the curved walls and corridors 

could be stated. Any changes would need to be evaluated by the team, including its 

members with clinical expertise, and the evaluation basis made clear.” 

 

143. This issue was addressed in the ITPD, as noted in SFT's KSRs. 

 

144. SFT signed off the pre-ITPD KSR as it was comfortable with the position reached by 

NHS Lothian on the number of mandatory elements. My recollection is that initially NHS 

Lothian had wished the majority of the architectural design completed in the reference 

design phase to be mandatory, including elements such as curvature of particular 

elements of the building lay-out, which are a feature of a specific design solution rather 

than representing Operational Functionality. In the end, the definition of the spatial 

mandatory elements followed the definition of Operational Functionality, with which 

SFT was content. 

 

145. SFT did not provide technical advice nor was it involved in technical decision making. 

The discussions SFT had with NHS Lothian as to the mandatory elements of reference 

design was in relation to those impacting on "Operational Functionality" i.e. the spatial 

elements as set out above. 
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146. In addition to the Operational Functionality definition of Mandatory Reference Design 

Requirements set out above, paragraph 2.5 of the draft ITPD (rev K) goes on to state 

(Bundle 7, doc 27 p.593): 

 

"Other areas of Operational Functionality are contained in other deliverables within the 

Reference Design. Full details of the Mandatory Reference Design Requirements are set 

out in Appendix E (Reference Design Deliverables). 

 

147. In the version of the ITPD (Rev K) that we have, the list of Deliverables in Appendix E 

that were stated to be mandatory included the environmental matrix even though it was 

not included within the definition of Operational Functionality.  

 

148. The draft ITPD (Rev K) makes it clear that bidders were required to develop proposals 

which complied with the Mandatory Reference Design Requirements. It was the bidders’ 

responsibility to satisfy themselves that the Mandatory Reference Design Requirements 

complied with the Board’s Construction Requirements which included relevant technical 

standards: 

 

“Bidders are required to develop design proposals which comply with the Mandatory 

Reference Design Requirements. 

 

For the avoidance of doubt, the Board will not enter into any Dialogue on alternative 

solutions to the Mandatory Reference Design Requirements. Bidders proposals must be 

developed to reflect these Mandatory Reference Design Requirements and Bidders will 

be fully responsible for all elements of the design and construction of the Facilities 

including being responsible for verifying and satisfying themselves that the Mandatory 

Reference Design Requirements can be designed, built, and operated to meet the Board's 

Construction Requirements.” 
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149. The Pre-ITPD KSR "Validation of Revenue Funded Projects: NPD Programme Pre-

ITPD Key Stage Review" (Bundle 3, vol.2, doc 58, p.650) (Pre-ITPD KSR) re-iterates 

SFT’s understanding of the approach to mandatory elements of the reference design 

being spatial elements relating to Operational Functionality: 

 

 ''The ITPD, Volume 1 section 2.5 and Appendix E sets out the elements of the Reference 

Design which is being provided to bidders are mandatory. These relate to the 

Operational Functionality as defined in the Project Agreement and there are elements of 

flexibility in relation to non mandatory elements of the Reference Design." 

 

150. The non-mandatory elements of the reference design were all of the design elements that 

were not specified as mandatory. The bidders could choose, subject to remaining 

compliant with the Board's construction requirements, whether or not they wished to 

include these elements within their Tender submission. The draft ITPD stated that the 

Board's Construction Requirements would always take precedence over the reference 

design for matters which do not define Operational Functionality. 

 

151. The Mott MacDonald report states at paragraph 4.2 under the heading "Non-mandatory 

elements of the Reference Design" 

 

"Outwith those mandated elements of the Reference Design, Bidders will have freedom 

to develop proposals constrained only by the requirements of the Board’s Construction 

Requirements. Bidders will be positively encouraged to develop innovative solutions in 

those areas not prescribed by the Reference Design. Notwithstanding this, the 

information forming the Reference Design also includes elements that Bidders must 

address during the bidding process as follows.  

 

As noted above, only certain elements of the information included in the Reference 

Design will be mandatory; those that define the Operational Functionality." 
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152. The draft ITPD refers to the non-mandatory elements as "Indicative Elements of the 

Reference Design" and section 2.6 of the ITPD states (Bundle 7, doc 27 p.595):: 

 

“During the preparation of the Mandatory Reference Design Requirements, other 

information has been generated both as a by-product of preparing the Reference Design 

itself and as a general Project requirement as follows: 

 

(i)  FM goods handling and distribution; 

(ii) Structural engineering solutions; 

(iii) Building services engineering solutions; 

(iv) Servicing strategies and space allocations; and 

(v) Hard FM solutions and space allocations. 

 

This constitutes the “Indicative Elements of the Reference Design” 

 

Such information is issued to the Bidders for “information only” so that they may 

understand the intent of the Reference Design. Bidders must however refer to the Board’s 

Construction Requirements for the detailed requirements for all such Indicative Elements 

of the Reference Design for which they will ultimately carry the risk. Bidders are advised 

that the Board’s Construction Requirements will always take precedence over the 

Reference Design for matters which do not define Operational Functionality. The full 

distinction between Mandatory Reference Design Requirements and Indicative Elements 

of the Reference Design are set out in Appendix E (Reference Design Deliverables)." 

  

153. At the NHS Lothian Project Steering Board Meeting held on 11 May 2012, (Bundle 3, 

vol.2 doc 66, p.893) the Board was recommended to note: 
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"2.3 Non Mandatory Elements - Information that has been developed to verify the 

feasibility of the Reference Design in terms of architecture and engineering and 

information developed for issue to Bidders in regard to site and servicing information". 

 

154. I have been asked if the adoption of the reference design approach was unusual given the 

number of mandatory elements. SFT promoted the use of the reference design as part of 

the NPD programme and therefore did not deem the use of the reference design as 

unusual for the programme, although the difference from previous PPP projects is noted 

in paragraph 107. 

 

155. I would say that the Operational Functionality and project specific spatial aspects of the 

reference design were reasonable to have as mandatory.  Whilst I have not gone back to 

compare directly with other projects I have worked on, I would say that the number of 

mandatory elements would align with what was mandatory on other projects in the NPD 

programme, in my experience.   However, it was unusual to have the environmental 

matrix included as a mandatory element (discussed paragraph 147 above), given that it 

was not within the definition of "Operational Functionality".   

 

156. I believe that it is important to consider the extent to which anyone knew or understood 

at the time that the environmental / ventilation aspects had become mandatory.  I think 

the process of having aspects in relation to Operational Functionality as mandatory was 

well understood.  With regards to the environmental matrix, I think that is a different 

thing.  I do not know what processes were in place to check that particular element.  

Although, ultimately, NHS Lothian and their advisors take responsibility for what was 

included within their ITPD. 

 

Design Assurance  

 

157. I have been asked to describe the role of SFT in respect of design assurance in the period 

up to the commencement of the procurement exercise. It is important to understand that 

design review is different to design assurance. The role that SFT played was not an 
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assurance role; it was not any form of assurance demonstrating that technically the design 

would work. The review was a value for money assessment of whether the amount of 

space looked right for the level of clinical activity required and whether the cost per 

square metre look reasonable. The end product of SFT's design review, prepared by 

Atkins on behalf of SFT, was not an assurance document. 

 

158. As is stated under the "Summary and Recommendations" heading of the report prepared 

by Atkins dated 12 December 2011 (Bundle 3, vol.2, doc 57, p.571): 

 

"The purpose of this Independent Review was to assess the design brief for the project to 

replace the Royal Hospital for Sick Children and the Department of Clinical 

Neurosciences (RHSC/DCN) on the Little France site. The review assessed the capacity 

of the project to deliver value for money by meeting the strategic aims of the programme; 

by making best use of space and opportunities for maximising sharing with other assets; 

and by minimising the whole-life costs. 

 

The recommendations are intended to indicate actions which will help to de-risk the 

specification and the reference design as the project progresses towards OBC and the 

preparation of tender documentation and to improve value for money." 

 

159. SFT drafted the standard form NPD contract and undertook a detailed process regarding 

derogations to the standard form, whereby SFT signed-off on the contractual 

amendments to ensure that the standard form contract was retained unless there were 

project specific reasons to derogate from that. SFT therefore had a ‘hands on’ approach 

with the contractual position relating to the standard form NPD contract. However, SFT 

did not, in any way, provide technical support in relation to the design and did not review, 

or input into, the technical parts of the ITPD and contract documents. It is my 

understanding that NHS Lothian had its own external advisers to advise on this. As stated 

in Donna Stevenson's email to Brian Currie of 30 April 2012: (Bundle 3, vol.2, doc 69, 

p.941)   
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"I attach the table of recommendations from the Project Review. As you will appreciate, 

SFT is not signing off on the design. Rather at the Pre ITPD KSR, we will look to the 

Board to confirm that it has taken account of and implemented the recommendations. 

Given that the reference design is now completed it would be useful at this stage if you 

could return the table confirming the implementation of the recommendations. " 

 

160. SFT's design review formed part of the pre-ITPD KSR. I made Jackie Sansbury aware of 

this in a letter dated 01 June 2011 (Bundle 3, vol.2, doc 46, p.400), which stated: 

 

“As part of an updated Key Stage Review process, that will be applied uniformly on NPD 

projects in the health sector, we propose to engage in the ongoing design process of the 

Project to provide an independent review and challenge to the overall size of the facility 

and its specification on behalf of the ultimate funder of the project. To do this we are 

likely to employ an external adviser. This should provide independent validation of some 

of the key high level metrics of the proposed design and a valuable external benchmark 

on value for money." 

 

NHS Design Assessment Process (NDAP) 

 

161. I have been asked if, to my knowledge, a NHS Design Assessment (NDAP) took place 

in respect of the Project. SFT’s role was not associated with the NDAP process and 

comprised the design review process discussed in paragraphs 157 to 160 above as part of 

its role in assessing value for money in the NPD programme. 

 

162. In respect of the Project, the design review which was prepared by Atkins on behalf of 

SFT was for the purpose of assessing and measuring value for money. SFT did not, as 

part of this design review, provide any input or views as to the technical accuracy of the 

design or the ability for it to be deliverable. 
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163. My colleague Donna Stevenson of SFT met with Health Facilities Scotland (HFS) and 

Architectural and Design Scotland (A&DS) in August 2011. The outcome from that 

meeting was that A&DS and HFS were to review the design review report prepared by 

Atkins and consider whether there were any gaps from that design review which still 

need be covered. On 28 December 2011, Donna Stevenson emailed Mike Baxter (Bundle 

3, vol.2, doc 59, p.655) to advise that she did not know whether or not matters had 

developed with A&DS or HFS. She stated: 

 

" In August Colin, Viv and I met with Bettina and Heather of A&DS and Peter Henderson 

of HFS to discuss the relationship between the SFT design review and the input of A&DS 

and HFS to the project review. At the meeting we agreed that we would send A&DS and 

HFS the independent design review report once it was completed and they will consider 

the gaps which still need to be covered. At the time we sent on the remit of the review to 

Heather. 

 

In view of the time which has elapsed since then (as the costing information became 

available) I do not know whether matters have developed. Perhaps when you are back 

after the festive season you could let me know whether you wish me to send on the report 

or whether you wish to do so in the context of any other discussions which may have 

taken place." 

 

Mike Baxter replied stating: 

 

 "Thanks. I would suggest the report is sent on and that we convene a discussion early in 

the new year to ensure all review activity fits together. I was discussing this with Bettina 

last week and we will pick up in the new year. 

 

Mariane - Can you organise a meeting involving me, Bettina, Norman, Donna Stevenson, 

Pete Henderson (HFS) and Heather Chapple (A&DS) to discuss project reviews please." 
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164. I can see from a meeting diary invite with the subject "Updated: RHSC/DCN Project SFT 

Design Review A&DS", issued to Donna Stevenson, Peter Henderson (HFS), Norman 

Kinnear, Bettina Sizeland (A&DS), Heather Chapple (A&DS) and Andrew Bruce, that 

the meeting mentioned by Mike Baxter above was scheduled for 20 January 2012. Whilst 

I cannot locate any Minutes or notes of that meeting, it appears from the email 

correspondence that followed the week after, that the meeting did take place. On 27 

January 2012, Peter Henderson of HFS sent an email to Donna Stevenson, (Bundle 3, 

vol.2, doc 62, p.880) referring to the meeting of the week before, attaching a document 

which contained HFS's comments on the Atkins Report. The majority of the comments 

suggest that HFS supported the conclusions of the Atkins report. 

 

165. On 31 January 2012, in an email sent by Heather Chapple of A&DS to Donna Stevenson 

and Peter Henderson (HFS), (Bundle 3, vol.2, doc 62, p.880) A&DS provide its 

comments on the Atkins Report. The email goes on to state:  

 

"We understand it is expected that the recommendations in relation to the reference 

design and the brief will be addressed by the Board prior to the ITPD.   We would be 

happy to: 

 

 help the Board capture design quality standards to be incorporated 

into the brief 

  and/or help the pre-ITPD KSR consider if the ‘design’ 

recommendations (16-19 & 20 ‘design shape’ being those most within 

our area) have been addressed before the reference scheme and 

briefing documents are presented to bidders; and Pete has suggested 

that HFS can carry out a high level check of the reference scheme 

against guidance at this point if this is not being done out by others. 

 help with evaluating the bidders’ responses to the developed design 

brief: for our part in relation to the design quality standards etc & 

HFS could carry out a high level check against guidance if this is not 

being done out by others. 
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Once NHSL come back with their response to the recommendations please let us know 

how/ when we can help move forward briefing for improvements and evaluating the 

design responses." 

 

166. I have been asked to comment upon a document shown to me by the Inquiry. This is a 

meeting minute from a meeting of the "RHSC & DCN Reference Design Team" of 10 

January 2012. (Bundle 3, vol.2, doc 60, p.667) SFT was not in attendance at that meeting. 

The minute notes at paragraph 7.05:  

 

"NDAP Review - MML confirmed that a meeting is scheduled to take place on 20th Jan 

between SFT/HfS/A&DS/Scottish Government. The outcome of this meeting will 

determine if the NDAP review is required for NPD contracts". 

 

167. As is noted above, it seems a meeting did take place between SFT, HFS, A&DS and the 

Scottish Government on 20 January 2012. However, I have not seen any documentation 

or subsequent correspondence to suggest that those at the meeting discussed the 

requirement of a NDAP review. I do not know whether an NDAP or any other design 

review was carried out by HFS and A&DS. If HFS and A&DS, or any other party, 

reached a decision that they did not require to do an NDAP or any other design review, 

this was a decision which was made independently of SFT and in relation to which SFT 

did not provide any input.  

 

168. I have been asked to describe the role of NHS Lothian in respect of design assurance. 

NHS Lothian undertook the reference design with its advisors and the reference design 

formed part of the ITPD. It was their project and their reference design and I assume that 

NHS Lothian had internal assurance processes around the material that was to be 

included within the ITPD. I do not know what those NHS Lothian internal processes 

were. 
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169. I believe that the facts stated in this witness statement are true. I understand that this 

statement may form part of the evidence before the Inquiry and be published on the 

Inquiry's website. 
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SCOTTISH HOSPITALS INQUIRY 

Witness Statement of 

RICHARD CANTLAY 

In response to Rule 8 Request dated 7 March 2022 

28 March 2022 

Preamble 

The Inquiry has agreed I will present evidence as a witness for Mott MacDonald Limited that includes 

incorporating answers provided to the Inquiry's written questions to witnesses. This has involved 

incorporating sections of both David Stillie and Andrew Scott’s responses into my statement where 

applicable.   

Professional background 

1. I am Richard Cantlay, aged 47 years. My address for the purposes of this inquiry is c/o Clyde

& Co (Scotland) LLP, Albany House, Albany Street, Edinburgh, EH1 3QR. I graduated from

Aberdeen University in 1996 with BEng degree in Civil Engineering and upon leaving

university, began employment with a Civil Engineering contractor in Glasgow. In 1998 I left

that company and took up employment at Mott MacDonald Ltd, where I have remained ever

since. I have been a chartered civil engineer since 2001.

2. On commencing employment at Mott MacDonald I undertook three years working in

engineering design and other areas of engineering work.  I worked on a whole range of

engineering projects such as power stations in Dubai and road surveys in Argyll and Bute.

3. In 2001, I became involved in Public-Private Partnership (“PPP”) projects, working in an

advisory capacity. I worked on a whole range of projects as a technical advisor for procuring
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bodies.   The main focus of my work ultimately became healthcare PPP projects. I carried out 

work in England and also on the Forth Valley Royal Hospital, which opened in 2010 under 

Private Finance Initiative (“PFI”).  When I started working on the Royal Hospital for Children 

and Young People and Department of Clinical Neurosciences (RHCYP/DCN) project in 2011, 

I had had 10 years of experience working on PPP projects as a technical advisor behind me. 

Overview 

4. In this statement I will provide answers to questions posed in the Rule 8 request dated 7 March

2022 and adopt the headings set out in the 28 March 2022 Rule 8 request, as follows:

1. Overview of Mott MacDonald role in project

2. Individuals involved, working on behalf Mott MacDonald

3. Parties sub-contracted by Mott MacDonald

4. Mott MacDonald role in business case

5. Technical advice provided by Mott MacDonald

6. Governance and decision making

7. Site constraints

8. Switch to Non-Profit Distribution Model (“NPD”)

9. Reference Design

10. Design Assurance / NHS Design Assessment Process (“NDAP”)

11. Other relevant issues

Overview of Mott MacDonald role in project 

5. My understanding of the role played by Mott MacDonald Limited (MML) in the project is set out

below;

2.1 Project Background 
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In order to answer this question, it is thought useful to explain, at a high level, the chronology 

of the project and the MML contracts. In responding to this request the answers given are 

necessarily limited to MML's own knowledge and documents in its possession. MML may, when 

other parties have provided documentation, wish the opportunity to provide supplementary 

information and answers. Copies of the contracts referred to below have been provided to the 

Inquiry. However, MML may not hold complete copies of all documents. The versions provided 

are those held by MML.  

2.1.1 Chronology 

2008 NHSL Board approved a capital funded business case for a Children’s Hospital 

04-Feb-10 MML Supervisor appointment (first appointment)

17-Nov-10 Removal of capital funding Jan 2011 Move to NPD

08-Mar-11 BAM Capital Design Team retained

22-Mar-11 MML NPD appointment (second appointment)

14-Apr-11 TG Sub Consultancy Agreement issued for Signature

14-Apr-11 TT Sub Consultancy Agreement issued for Signature

27-Apr-11 DL Sub Consultancy Agreement issued for Signature

11-Jul-11 Change Control Order issued to appoint Reference Design Team

23-Mar-12 Reference Design Complete

12-Mar-13 Invitation to Participate in Dialogue ("ITPD") under Contract Notice Ref: 386758-

2012 issued to Bidders 

13-Jan-14 Final Tender Submission

05-Mar-14 Appointment of IHSL as Preferred Bidder

13-Feb-15 Financial Close

2.1.2 First Appointment - MML / NHSL Supervisor Contract (NEC3) 
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MML’s appointment is dated 04 February 2010 and is known as The Agreement, Contract and 

Scope of Services for the appointment of a Supervisor, between Lothian Health Board and Mott 

MacDonald Limited (“the First Appointment”).  

During the capital phase concept design, MML’s role was as NEC supervisor. This role would 

typically occur in the construction phase to check for compliance in accordance with the Scope and 

check for Defects. During the early design phase, MML undertook additional duties such as 

supporting the production of the Works and Site information and supporting the development of the 

Employer's Works Information.  

In addition to the MML NEC Supervisor role, MML understands that Davis Langdon was appointed 

separately by NHSL as the NEC Project Managers. MML also understands that BAM were 

appointed as the Principal Supply Chain Partner, and the following were involved as BAM’s design 

team:  

 Nightingale Associates (Concept Architects)

 BMJ Architects (Clinical Architect)

 Hulley & Kirkwood (Services Engineer)

 Arup (Civils, Structural, Traffic and Transport, Acoustics and Fire Engineering)

 Tribal (Health Planners).

MML had started to provide services under the First Appointment when, in 2011, capital funding for 

the project was removed, and the project migrated to an NPD procurement model. Thereafter the 

second appointment was entered into.  

2.1.3 Second Appointment - MML / NHSL Advisory Service Contracts (NPD) 

MML’s appointment is known as RHSC DCN Contract between Lothian Health Board and Mott 

MacDonald Limited – Order Number NM66866 dated 22 March 2011 (“the Second Appointment”)." 

Reference to the Second Appointment can be found in Annex 1 – Part 2 (Ref 11).  
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MML entered into a sub-contract with Davis & Langdon as Project Managers, who in turn 

subcontracted the Reference Design Team which included:  

 Nightingale Associates (Concept Architects)

 BMJ Architects (Clinical Architect)

 Hulley & Kirkwood (Services Engineer)

 Arup (Civils, Structural, Traffic and Transport, Acoustics and Fire Engineering)

 Tribal (Health Planners).  In relation to Tribal/Capita, they were contracted directly to

MML as per 2.3.2. of the Project Execution Plan (and the organisational chart provided

to MML's witnesses in the Inquiry's bundle.

In addition to the above, MML also entered into a sub-contract with Thomson Gray for cost advisory 

services, and Turner and Townsend for health and safety advisory services.  

During the pre-procurement phase, MML’s role initially involved developing technical components 

of the OJEU Notice and Pre-Qualification Questionnaire Evaluation; developing the technical 

components of the Invitation to Participate in Dialogue ("ITPD"); and participating in the Competitive 

Dialogue process. MML’s role is expanded further in the sections below.  

Under the MML Contract, MML was appointed as Technical Advisor (TA). In MML’s experience, the 

role of a procuring body TA in an NPD / PFI contract does not typically involve undertaking any 

design, or assuming any design responsibility. This is dependent on the definition of 'design' as a 

procuring body TA may carry out exemplar designs but these are provided for information purposes 

only.  

On this particular contract, MML’s sub-consultants did undertake some outline design services in 

relation to the Reference Design only, during the pre-procurement stage. Those outline design 

services are discussed in more detail in section below. MML did at times carry out a limited review 

of elements of the design as and when required. However MML was not the project designer, nor 
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did MML provide any design audit service. MML did not undertake a shadow design, or validate or 

approve the design by others. At the end of the MML Contract is a spreadsheet entitled Technical 

Advisor Scope 17 March 2011 – v12. This sets out the roles up to financial close of:  

 MML

 Davis Langdon

 Thomson Gray; and

 Turner & Townsend.

The spreadsheet stipulates which party was leading, supporting, or reviewing. There were also 

some services listed in the MML Contract that MML did not provide through agreement with NHSL. 

Contract Control Orders ("CCOs") were agreed throughout the duration of MML’s involvement to 

update the services to be provided by MML to NHSL under the MML Contract. The CCOs were 

classified as additional work; clarification of present scope of work; variation of existing work; or 

release of work previously on hold. Copies of the CCOs have already been provided to the Inquiry 

in (Bundle 5, doc 1, doc 5, doc 15)

Individuals involved, working on behalf Mott MacDonald 

6. The Project Execution Plan (Bundle 3, vol.2, doc 55, p.488) sets out the roles of people within

the project. A table of key personnel was also provided on page 3 and Annex 1 of MML's

response to Part B of the Inquiry's First Request for Information which is exhibited below.  I

agree with the list of personnel in the exhibit.

 Capital Project Stage (From Feb 2010)-

o MML Project Manager: Andrew Duncan

o MML Project Director: Andrew Oldfield

o MML Technical Advisor: N/A

 MML’s Appointment as Technical Adviser (from June 2011)

o MML Project Manager: Andrew Scott (Retired) then Kenny Falconer (Left MML)

from August 2012 until he left MML in 2013
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o MML Project Director: Alistair Cowan (Retired)

o MML Technical Advisor: Andrew Scott (Lead Technical Adviser), David Stillie

(Technical Adviser)

o MML Lead NPD Procurement Adviser: Richard Cantlay

 MML’s Appointment as Technical Adviser / Tender Evaluation (from June 2013)

o MML Project Manager: Graham Greer

o MML Project Director: Richard Peace

o MML Technical Advisor: Andrew Scott (Lead Technical Adviser), David Stillie

(Technical Adviser)

7. David Stillie has confirmed the following to me: MML were involved in writing the initial brief for

the capital project. It was design/build contract and this initial brief eventually became the basis

for the construction output specification for NPD. The Project Manager (“PM”) on the capital

project was Fraser McQuarrie of Davis Langdon, who were sub-contracted by MML. It is

important to note that Davis Langdon were only sub-contracted by MML once it became a NPD

project.  Fraser continued through the reference design stage and later joined MML.

Parties sub-contracted by Mott MacDonald 

8. As set out at paragraph 2.3.2 of the Project Execution Plan (Bundle 3, vol.2, doc 55, p.502),

the following parties were sub-contracted by MML:

 Davis Langdon - Project management, reference design, facilities management and

procurement.

 Turner & Townsend - Construction and Design Management (CDM) coordinator.

 Thomson Gray Partnership - Costs consultants

 Capita - Health planner.
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9. In particular, Davis Langdon were responsible for the reference design management and

coordination (as confirmed in the Project Execution Plan, at paragraph 2.5.1.3) (Bundle 3,

vol.2, doc 55, p.505). They were also Project Manager, responsible for the overall

management and coordination of the workstreams (Project Execution Plan, at paragraph 4.1)

(Bundle 3, vol.2, doc 55, p.517).

10. The reference design team were not party to any commercial discussions. As set out in the

Project Execution Plan at paragraph 2.6.2 (Bundle 3, vol.2, doc 55, p.507) their activities were

"ring fenced" by an ethical barrier. This was to mitigate the risk of the reference design

organisations joining bidders' teams and having knowledge around the commercial or

procurement components of the project, which other designers not involved in the reference

design would not have.

11. The reference design team was appointed by means of Contract Control Order 2, dated 11

July 2011 (Bundle 5, doc 1, p.4)], and was comprised of a number of parties, sub-contracted

to Davis Langdon as follows:

 Boswell Mitchell Johnson - Architectural services.

 Nightingale Associates - Architectural services.

 Hulley & Kirkwood - Building services engineering.

 Arup – Civil and structural engineering services.

 Montagu Evans – Planning.

These are set out in the organograms at paragraph 2.4 of the Project Execution Plan (Bundle 

3, vol.2, doc 55, p.502). 

Mott MacDonald role in business case 
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12. MML did not draft the business cases, but in the course of fulfilling their contractual obligations,

MML provided technical input which might ultimately have been used in the Outline Business

Case (OBC) and Final Business Case (FBC). For instance some sections in the business case

might be copied or drafted from other documents we had been involved in producing. By way

of example, Section 1.71 might have pulled the key dates from a programme we had

developed; Section 2.94 may have pulled text from some of our technical reports; and Sections

6.8 to 6.27 might have pulled in text from some procurement papers we had drafted or

contributed to.

13. A number of the appendices to the OBC are documents we fed into, such as the Draft OJEU

Notice (Appendix 20), OB forms (Appendix 17). These were documents prepared for the

project but are then included in the OBC as supporting information. As set out in Section 2.6.9

of the Project Execution Plan (Bundle 3, doc 55, p.511) the Business Case workstream

comprised the NHSL Finance Project Manager, NHSL Capital Planning Project Manager and

EY Financial Adviser, who would call on Technical Advisor workstream leads as required.

14. Therefore, MML was not drafting the OBC, however, information MML had produced may have

ended up being used by the business case authors. I’m not aware of MML having any role in

reviewing the OBC.  NHSL had ultimate ownership of and responsibility for the business case.

15. Davis Langdon undertook specific drafting in respect of the business cases, having been

appointed to do so by means of Contract Control Order 8 dated 9 August 2011 (Bundle 5, doc

5, p.43), this was limited to specific risk, contractual and project management sections and a

minimal input.

Technical advice provided by Mott MacDonald in the period up to the commencement of the 

procurement exercise 
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16. MML were the appointed Technical Advisors and their role up to the commencement of

procurement.  The role of MML which can be summarised as:

1. technical input to the procurement process preparation including advice on how to

design the procurement from a technical perspective (e.g. technical dialogue

requirements, technical evaluation criteria etc.) and drafting of technical components

of the procurement documents; and

2. drafting of the technical components of the contract documentation including the output

specification ((Board's Construction Requirements) for which MML were the lead

author for Sections A-C and E.

17. Following the decision to use a reference design, which was a decision taken by NHSL, MML

also provided technical advice regarding the use of the reference design. This included MML's

advisory paper on Reference Design Development, drafts of which are included in the Inquiry

Bundle (Bundle 3, vol.2, doc 40, p.356). The aims of these papers (Bundle 3, vol.2, doc 40, p.

359-371) included setting out the reasons for preparing and the purpose of a reference design;

outlining the level of detail required for a reference design; outlining the distinctions between 

mandatory and non-mandatory elements of the reference design; the application of reference 

design during competitive dialogue; and outlining the development of the reference design.   

18. MML provided some limited advice to NHSL on the NPD/PPE/PFI procurement process as

mentioned in paragraphs 10 and 16. As MML were involved in discussions about evaluation

criteria and how the tender process would be run, an ethical barrier was put in place between

the reference design team and the rest of the Mott MacDonald team advising on the

procurement process since we didn’t want any of the design team being exposed to these

conversations as they were potentially going to be joining bidding consortia and it would be

inappropriate to have inside knowledge of procurement process.

19. David Stillie confirmed to me that, with input from MML Building Services team, he prepared

the initial brief for the capital project and this was still in development with NHSL and BAM
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when capital funding was withdrawn. It became the basis of the Board’s Construction 

Requirements (BCRs) and was developed by other members of the MML team including, Andy 

Duncan. David Stillie also assisted with reviews of the floor plans and managed the sign-off of 

the architectural (layouts and equipment) for the Key and Generic Rooms. 

20. The adoption of the reference design was part of the requirements for the NPD model and

NHSL were adopting SFT guidance. As Technical Advisors MML worked collaboratively in

identifying how to use the reference design as a procurement tool and present it in a way that

wouldn’t cut across PPP/NPD procurement processes and risk profile.

21. I would describe the business case process as collaborative, however, would stress that NHSL

had ultimate ownership and responsibility for the business cases.

22. David Stillie was asked to confirm any involvement on the part of the Scottish Government for

technical advice up to the procurement exercise but he confirmed he does not recall any. He

believes there was involvement from Scottish Futures Trust ("SFT") at different stages but not

at a level in which he  was involved since the technical workstreams were developed quite

separately from the procurement, administrative and contractual side of things.

Governance and Decision making 

23. I understand that NHSL made the decision to build the new hospital.  I do not have any further

knowledge of the background as this decision was taken many years before I was involved in

the project.  I also understand it to be the case that NHSL were responsible for selecting the

site.  Again, this was a decision made years before my involvement in the project.

24. I understand that the Scottish Futures Trust (“SFT”) took the decision over which funding model

should be utilised.  SFT and the Scottish Government were responsible for making decisions

relative to procurement, such as the decision to move from a capital funded to a revenue

funded model of procurement. MML were not involved in the decision making process
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25. SFT and NHSL were responsible for making the decision to proceed with the reference design

approach. The use of reference designs in NPD procurement was a policy decision by SFT in

order to change the previous approach used for revenue funded projects under PFI/PPP

model.  I do not recall how this was communicated to MML but presume it was a verbal briefing.

This aligned with NHSL’s desire to ensure that the prior two years of design work on the project,

which had been completed by BAM, was not wasted in its entirety. NHSL asked MML to

consider how the work could be used, that is to say how the work which had been done by

BAM could be finalised and turned into a Reference Design. MML provided this advice via

advisory papers – an initial early draft is contained at ("Advisory Paper 02: Reference Design

Development", dated 7 February 2011) (Bundle 3, vol.2, doc 40, p356). The issue of how to

use the Reference Design was debated at length over many months and was finalised as

Version H in May 2012 (Bundle 3, vol.2, doc 68, p.898). The paper was evolved through a

number of iterations and a final version.

26. The governance arrangements for the delivery of the project are set out in line with MML’s

externally accredited Business Management System. I am obliged to add the caveat that this

only relates to MML's service delivery and not the overall project. Every commission MML

undertakes has a Project Director and a Project Manager, who are responsible for the

application of the Business Management System. Andrew Scott has confirmed the MML Project

Director was Alistair Cowan and subsequently Andrew Oldfield. The Project manager was initially

Andrew Scott, then, Kenny Falconer and later Graeme Greer. I acted as liaison and Strategic Technical

Adviser at a senior level in the project.  Below was a virtual army of bodies. I refer again to

paragraph 6 of my statement.

With regards the governance procedures of NHSL my understanding is that as a public body 

they have their own internal governance clearly set out. MML’s understanding of that in relation

to how it was applied to the project is set out in MML's Project Execution Plan, (Bundle 3, vol.2, 

doc 55, p.501). The governance procedures for the Scottish Government is through the 

business case process.  I am aware of discussions around the need for NHSScotland Design 
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Assessment Process (“NDAP”) reviews given the timing of the project and there was a meeting to 

discuss the matter held on 20 January 2012 which was attended by SFT, HfS, A+DS and the 

Scottish Government. No clear way forward came out of the meeting.  

27. David Stillie has confirmed the following to me: there were also design checks undertaken via the

AEDET process. AEDET is an acronym for Achieving Excellence Design Evaluation Toolkit, and

is a review undertaken by users of the design. The first AEDET Review was undertaken on 12

August 2011, as referred to in the minutes of the design team meeting dated 2 August 2011

(Bundle 5, doc 3, p.35). This was referenced in the Atkins report, which was a design review

carried out by SFT, of 12 December 2011 included in (Bundle 3, vol.2, doc 57, p.636). Details

of a further AEDET Review in March 2012 are attached at (Bundle 5, doc 14, p.82). A workshop

(Workshop 2 in the SFT Protocol), led by SFT, was held on 24 August 2011 and is referenced

in the Atkin’s Report Item 1.3.4 in (Bundle 3, vol.2, doc 57, p.580).

28. SFT and the Scottish Government were responsible for making decisions relative to

procurement, such as the decision to move from a capital funded to a revenue funded model

of procurement. MML was not involved in the decision to migrate to the NPD revenue funded

contract from a capital funded NEC 3 contract. MML did not draft the Initial Agreement or the

business cases, but in the course of fulfilling their contractual obligations, MML provided

technical input which might ultimately have been used in the Outline Business Case and Final

Business Case.

29. MML understands that Davis Langdon (now AECOM) provided initial drafting and review of

the Risk, Contractual, and Project Management sections of the Outline Business Case. This

was agreed in email correspondence between Davis Langdon and NHSL on 4 July 2011 and

formalised in Contract Control Order 8 dated 9 August 2011 (Bundle 5, doc 5, p.43).

30. In regards to the decision making on proceeding with the reference design approach, these

decisions were made by SFT and NHSL. The use of the reference design approach in NPD

procurement was a policy decision by SFT in order to change the previous approach used for
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revenue funded projects under PFI/PPP model. This aligned with NHSL’s desire to ensure that 

the prior two years of design work on the project, which had been completed by BAM, was not 

wasted in its entirety. NHSL asked MML to consider how the work could be used, that is to say 

how the work which had been done by BAM could be finalised and turned into a reference 

design. MML provided this advice via advisory papers – an initial early draft is contained at 

(Bundle 3, vol.2, doc 40, p356) ("Advisory Paper 02: Reference Design Development", dated 

7 February 2011). The issue of how to use the Reference Design was debated at length over 

many months and was finalised as Version H in May 2012 (Bundle 3, vol.2, p.898). The paper 

was evolved through a number of iterations following the agreement to adopt the reference 

design. I have been asked why this continued to be adapted after the decision was made to 

adopt the reference design. Although the decision had been made there was then the task of 

presenting the design and this evolved a number of times prior to submission of finalised 

version. 

Site constraints 

31. I am aware of the fact that there were site constraints encountered by NHSL at the initial

planning stages, however the project was developed for a number of years before I was

involved. These site constraints were progressed through the reference design team during

my time working on the project, however, there was an ethical barrier in place between myself

and the design team. I was not involved in discussions around site constraints or contractual

issues with Consort and therefore my understanding is around the principles only. I understood

that the problems included the site being on an operational hospital site; a requirement for

alterations to the existing operational site to accommodate the new build and the need for a

physical connection and the existing hospital having a PFI operator. I have no knowledge on

how the issues were ultimately resolved between NHSL and Consort. From my own viewpoint

this was one of the most complicated projects I have ever seen attempted, due in part to the

operational site, PFI operator and alterations that were needed.

Switch to Non-Profit Distribution Model (“NPD”) 
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32. The decision to switch to the NPD model of funding was taken by Scottish Futures Trust

(“SFT”) and the Scottish Government. The decision to incorporate the Department of Clinical

Neurosciences (“DCN”) as part of the project was taken by either NHSL or SFT.

33. In January 2011 following the switch to NPD and adoption of the reference design, MML were

tasked by NHSL with amending the design that BAM had prepared to reflect the new scope

(inclusion of DCN), which was carried out via a subcontracting arrangement with the BAM

design team. This was a further iteration of BAM's work. This approach was taken to avoid

losing the value of the design which NHSL had paid for and to be able to present a reference

design to the bidders to avoid them starting from the start of the design process.  SFT wished

for NPD procurement to utilize the use of a reference design as an evolution of how PPP/PFI

projects were procured.

34. MML were not involved in the decision to switch to NPD, in any capacity.

Reference Design 

35. I have been asked to explain the difference between an exemplar design and a reference

design. An exemplar design is an example of a solution. A reference design is where certain

aspects of the design will be retained. It applies a mandatory component. The difference is set

out in MML's draft Advisory Paper 02: Reference Design Development (Bundle 3, vol.2 doc

40, p.360) as follows:

Design type Definition 

Exemplar design A design developed by the procuring authority that represents one 

example or solution to the output specification. 

Reference design A design developed by the procuring Authority that represents a 

specific solution to the output specification, the key features 
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(potentially other areas) which the procuring authority wish to see 

in the final design. 

36. An exemplar design and a reference design represent a springboard for the bidders to develop

their own designs, however the level of fixity and prescription in the case of a Reference Design

is greater. Sections 4.1 and 7.3 of MML's paper “Approach for Reference Design” (Bundle 3,

vol.2 doc 68, p.913 and p.925) set out the aspects of the reference design which NHSL wished

to see in the final design as the mandatory elements, those relating to the operational

functionality of the facility (as defined in 1:500 interdepartmental layouts, 1:200 layouts and

1:50 generic and key room layouts).

37. The decision to adopt a reference design approach was taken in or around January 2011,

following the decision to switch to the NPD model.  MML was not involved in the decision to

adopt the reference design.  NHSL made that decision, which aligned with SFT guidance for

the use of reference designs in NPD procurement.

38. MML entered into a sub-contract with Davis Langdon to undertake the reference design, and

Davis Langdon in turn sub-contracted the designers from the Capital phase of the project. The

Reference Design Team was appointed in Contract Control Order  2 dated 11 July 2011

(Bundle 5, doc 1, p.4).

39. MML’s role in the development of the reference design was limited to contractually facilitating

the appointments, and then, from a project management perspective, including the information

produced in the ITPD with a description of how the reference design was to be used by bidders.

40. MML had a role in respect of facilitating production of the reference design by the reference

design team.  In terms of facilitating production of the reference design by the reference design

team, David Stillie confirmed to me that he chaired meetings, and was present at Edinburgh

Council planning meetings as well as other meetings on key and generic rooms from an

architectural point of view.  David Stillie does not think any MML personnel chaired design team
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meetings or were present at equipment meetings.  David Stillie confirmed to me that the 

architectural design was undertaken by Nightingales and BMJ, the structural design by Arup and 

the M&E design work was done by Hulley + Kirkwood.  David Stillie's remit was the architectural 

inputs (not design nor approval). His role was to ensure that the preparation of the reference design 

proceeded on programme and on a day to day basis to advise the NHSL team on any architectural 

issues as the design progressed. 

41. The decision to utilise the reference design for the project was made by NHSL as this was a

requirement of the NPD funding model and of SFT. MML's first task was to assist NHSL in

considering how to use the design and advising them accordingly. The second task was to

advise them on what further work was needed to the BAM design to turn it into the design

required. The third task was developing the design further. This was a pathfinder NPD project,

and the use of a reference design was a new approach in Scotland, though it was being used

in other areas of the UK such as Northern Ireland. The Reference Design Advisory paper sets

out the further work required on the design and why it was needed, being the fact that the BAM

design was incomplete and reflected only part of the project, it had a strong design and build

emphasis and it reflected BAM construction preferences.

42. It is my understanding that a firm called Tribal contributed healthcare planning during the BAM

contract although I was not involved in that. This firm later became part of Capita who were

retained as healthcare planners by NHSL up to the commencement of the procurement

process. At this stage of the process, where the majority of the healthcare planning had been

done, the ongoing role was to provide any advice in relation to healthcare planning issues as

they arose.

43. MML later produced the Approach to Reference to Design paper, as set out at paragraph 30

which set out which aspects of the Reference Design would be mandatory and which would

be indicative, relevant to risk allocation in the overall project agreement.  It is important to note

the advisory paper was about how to use the Reference Design in the procurement process.

A37609211



The approach to Reference Design was how to use it and the Reference Design could pre-

date it.  The two things are unrelated.  

44. The adoption of the reference design was a new approach in Scotland as normally, under

PFI/PPP projects, an exemplar design is prepared. However it was already happening in some

UK areas and it was not unusual in my experience. The industry had been using PPP since

2000 and had gone through this journey with some projects taking too long, or the situation

where you had three bidders developing designs with only one bidder being selected. The use

of the reference design would look to speed up and reduce costs in revenue funded

procurement and seen as a natural evolution of the PPP process. By adopting a reference

design with mandatory elements it would shorten the procurement process, reducing costs

and avoiding confusion for stakeholders.

45. I have been asked to explain my understanding of the mandatory elements within the reference

design.   Mandatory elements of the design mean that they must be adopted. For the purposes

of RHCYP/ DCN, the mandatory elements were all information which defined Operational

Functionality, as indicated in Interdepartmental Layouts (1:500), Departmental Layouts (1:200)

and Room Layouts (1:50) for Key and Generic Rooms. The ITPD definition states: Mandatory

Reference Design Requirements has the meaning given to it in paragraph 2.5 (Reference

Design and Mandatory Reference Design Requirements) of Volume 1 of the ITPD.  The

bidders were responsible for confirming whether the mandatory requirements complied with

the BCR's (see page bundle 3; volume 3; page 198) and appendix E of the ITPD does not

specify the Environmental Matrix as mandatory.  Paragraph 2.6 of the ITPD (bundle 3; volume

3; pages 200-201) contains the indicative elements of the Reference Design. It describes it as

a by-product of information from preparing the reference design and as a general project

requirement. At the building services engineering solutions section it expressly states it is for

information purposes only and intended to assist the bidders to inform the intent of the

reference design and the bidders were advised to refer to the BCR's.

46. Operational Functionality was defined in the Project Agreement as follows:
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1) the following matters as shown on the 1:500 scale development control plan and site plans;

a) the point of access to and within the Site and the Facilities;

b) the relationship between one or more buildings that comprise the Facilities; and

c) the adjacencies between different hospital departments within the Facilities, as

indicated on the following drawings in Section 4 (Project Co's Proposals) of Schedule

Part 6 (Construction Matters)

 HLM-Z0-00-PL-700-020 Rev 6;

 HLM-SZ-B1-PL-400-400 Rev 2;

 HLM-SZ-00-PL-400-400 Rev 3;

 HLM-SZ-01-PL-400-400 Rev 2;

 HLM-SZ-02-PL-400-400 Rev 2;

 HLM-SZ-03-PL-400-400 Rev 2;

 HLM-SZ-04-PL-400-400 Rev 2;

2) the following matters as shown on the 1:200 scale plans:

a) the points of access to and within the Site and the Facilities;

b) the relationship between one or more buildings that comprise the Facilities;

c) the adjacencies between different hospital departments within the Facilities; and

d) the adjacencies between rooms within the hospital departments within the Facilities,

as indicated on the following drawings in Section 4 (Project Co's Proposals) of

Schedule Part 6 (Construction Matters)

 HLM-SZ-00-PL-220-001 Rev 6;

 HLM-SZ-01-PL-220-001 Rev 6;

 HLM-SZ-02-PL-220-001 Rev 6;

 HLM-SZ-03-PL-220-001 Rev 6;

 HLM-SZ-04-PL-220-001 Rev 6;

 HLM-SZ-06-PL-240-001 Rev 5;
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 HLM-SZ-B1-PL-220-001 Rev 7;

 HLM-Z5-SL-PL-220-001 Rev 6;

3) the quantity, description and areas (in square metres) and minimum critical dimensions of

those rooms and spaces as indicated on the following drawings in Section 4 (Project Co's

Proposals) of Schedule Part 6 (Construction Matters)

 HLM-SZ-00-PL-220-001 Rev 6;

 HLM-SZ-01-PL-220-001 Rev 6;

 HLM-SZ-02-PL-220-001 Rev 6;

 HLM-SZ-03-PL-220-001 Rev 6;

 HLM-SZ-04-PL-220-001 Rev 6;

 HLM-SZ-06-PL-240-001 Rev 5;

 HLM-SZ-B1-PL-220-001 Rev 7;

 HLM-Z5-SL-PL-220-001 Rev 6;

4) the location and relationship of equipment, furniture, fittings and user terminals as shown

on the 1:50 loaded room plans in respect of:

a) all bed and trolley positions;

b) internal room elevations;

c) actual ceiling layouts;

d) the Non-Clinical Services supplies, storage, distribution and waste management

spaces; and

e) the ICT requirements;

5) the location of and the inter-relationships between rooms within the departments within the

Facilities, as indicated on the following drawings in Section 4 (Project Co's Proposals) of

Schedule Part 6 (Construction Matters)

 HLM-SZ-00-PL-220-001 Rev 6;

A37609211



 HLM-SZ-01-PL-220-001 Rev 6;

 HLM-SZ-02-PL-220-001 Rev 6;

 HLM-SZ-03-PL-220-001 Rev 6;

 HLM-SZ-04-PL-220-001 Rev 6;

 HLM-SZ-06-PL-240-001 Rev 5;

 HLM-SZ-B1-PL-220-001 Rev 7;

 HLM-Z5-SL-PL-220-001 Rev 6;

but only insofar as each of the matters listed in (a) to (e) above relate to or affect 

Operational Use”.  

This would not include the specific ventilation requirements. Bidders would have to 

comply with the BCRs. 

47. This would not include the specific ventilation requirements. Bidders would have to comply

with the BCRs

48. Within the reference design you would also have the non-mandatory elements. My

understanding of this aligns with Section 4.2 of MML paper “Approach to reference Design”

(Bundle 3, vol.2, doc 68, p.916).

49. The following were ultimately categorised as non-mandatory requirements at Section 2.6 of

the ITPD and for Project Co, IHSL, to develop, including:

 FM goods handling and distribution

 Structural engineering solutions

 Building services engineering solutions

 Servicing strategies and space allocations; and

 Hard FM solutions and space allocations
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50. The reference design approach was new in Scotland.  Normally, under PFI/PPP, an exemplar

design is prepared.  However, the adoption of the reference design approach was already

happening in some UK areas, such as Norther Ireland, and so I would not describe the

approach as unusual.

51. The main driving factor behind the decision to adopt a reference design approach with so

many mandatory elements was to shorten the PPP procurement process and reduce the

money spent on having three bidders developing a different design. It reduced costs and

avoided confusion for stakeholders. This was the first NDP project and therefore we were

utilising the new approach of using a reference design – the intention of which was to mandate

more elements. Each NPD project adopted a different approach depending on status of

design and acceptability of it.

Design Assurance / NHS Design Assessment Process (NDAP) 

52. In regards design assurance, which suggests that someone is independently checking the

work of the design team, this does not happen through PPP/NPD model. As the whole point

of this model is the transfer of the design risk through the contract. Therefore the only part of

the design risk for NHSL would have been the Operational Functionality. Despite reviews

undertaken by NHSL and SFT, the design responsibility and risk would sit with private sector

partner. SFT did commission an independent design review, which was conducted by Atkins.

I was aware of their involvement as per Andrew Scott’s email of 23 August 2011 (Bundle 5,

doc 6, p.47).

53. The reference design team had an obligation to check the reference design against the

applicable guidance. To my knowledge Andrew Duncan at MML sent an email to Thomas

Brady at Davis Langdon on 28 February 2012 (Bundle 5, doc 12, p.78) that stated “There is

an action on the Reference design team to confirm that the Reference Design complies with

NHS guidance and key legislation. I attach the requirement schedule for each of the Reference

Designers to respond to. We require a statement from each designer to confirm that the
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Reference Design complies with the Requirements Schedule. Should it not fully comply then 

each designer shall confirm that the Reference Design complies with the Requirements 

Schedule with a schedule of derogations." This email was forwarded on by Thomas Brady at 

Davis Langdon to the various sub-consultants asking them to provide a statement of 

compliance. This request was chased up the following day by Andrew Duncan at MML who 

asked for the statements of confirmation by 5 March 2012. This was again followed up by 

Andrew Duncan by email on 13 March 2012 (Bundle 5, doc 13, p.80). This in turn led to the 

derogations list prepared by the sub- consultants, dated 16 March 2012 (Bundle 5, doc 17, 

p.107).

54. This request was linked to the need for the reference design team to confirm compliance before

they were freed up to join bidders (as set out in the Approach to Reference Design document)

(Bundle 3, vol.2, doc 68, p.906). I have seen a copy of this compliance statement (dated 16

March 2012) (Bundle 5, doc 17, p.107) as issued via email from the reference design team to

MML on 19 March 2012 (Thomas Brady to Andrew Duncan) (Bundle 5, doc 20, p.113). This

compliance statement was a joint document from Nightingales, BMJ, Hulley & Kirkwood and

Arup.

55. MML asked the reference design team to certify that their design complied, and identify any

derogations. This had to be chased up and MML were told it was taking a while, however they

did eventually receive certification on 16 March 2012. The designers would all have been

responsible for their own design. The reference design team provided a statement of

compliance but Project Co (IHSL) would be responsible for the final design since all design

risk sits with them (with exception of those elements relating to Operational Functionality).

56. Following on from all of this, towards the end of the project MML requested confirmation from

IHSL that the project complied with the relevant SHTMS and there were no derogations. This

was provided to MML (via Brian Currie) from Wallace Weir, Project Co representative, on an

IHSL headed letter dated 31 January 2019 (Bundle 5, doc 24, p.123) that stated: "Construction:

- All ventilation systems have been designed, installed and commissioned in line with SHTM
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03-01 as required, systems are maintained in such a manner which allows handover at actual

completion to meet SHTM 03/01 standards. Operations: - All critical ventilation systems will be 

inspected and maintained in line with Scottish Health technical Memorandum 03-01: 

Ventilation for Healthcare premises”

57. I have been asked if a NHS Design Assessment Process (NDAP) assessment took place in

respect of this project. MML had no involvement on providing any advice to NHSL in respect

of NDAP process. I recollect prolonged discussion between July 2011 and February 2012 as

to whether or not a NDAP was to be carried out on the project. The last correspondence I

recollect seeing on the matter was an email dated 6 February 2012 from Thomas Brady (Davis

Langdon), (Bundle 5, doc 8, p.61), which referred to a meeting between SFT / HfS / A+DS /

Scottish Government on 20 January 2012 to discuss the NDAP assessment. From an email I

received, dated 06 February 2012, David Stillie, MML, did make me aware that the meeting

did take place however no clear way forward had come out of the meeting. He had spoken to

Peter Henderson (Architect HFS) on 23 January 2012 who advised that everyone at the

meeting appreciated that the project had been reviewed “to death”. The next action was for

NHSL to agree a final position with SFT and I am not aware what the final position agreed was

or whether a NDAP was carried out or not.

58. David Stillie has confirmed he has seen the minutes of meeting, dated 21 February 2012,

(Bundle 5, doc 11, p.69) that states "NDAP Review : MML confirmed that the meeting between

SFT/HfS/A&DS/Scottish Government and that no clear way forward came out of the meeting.

NHSL to move this forward with SFT."

59. David Stillie has confirmed on 2 May 2012 he sent an email to Denise Kelly at Davis Langdon

on 2 May 2012 (Bundle 5, doc 23, p.121), which stated: "I have spoken with Peter Henderson

at HFS who confirmed that the requirement   for NDAP review on NPD projects has still to be

discussed with SFT. However, he was of the opinion that, given the review by Atkins at OBC

stage, there is no likelihood of further review until at least FBC stage and even that at the

moment is doubtful. He agreed to take this up with SFT and A&DS but the focus at the moment
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is on the Community Care Facilities and the NPD Projects have not featured on recent agendas. 

Not sure this helps us put this to bed!n In response to this Brian Currie at NHSL stated on the 

same date by return: nit does align with our own internal discussions with SFr. (Bundle 5, doc 

22, p.119) 

60. David Stillie has confirmed the first AEDET review took place on 12 August 2011; item 7.2.2 of

the Atkins Repot (Bundle 3, vol.2, doc 57, p.636). A second review took place in March 2012

and David Stillie has a report of that review (Bundle 5, doc 14, p.82). This shows the 16 people

involved in the review meeting across NHSL, Nightingale and BMJ along with the results

summary.

61. MML did not provide advice on whether an NDAP should take place.

62. I have been asked who had ultimate responsibility for design assurance. It is the IHSL's team's

designers who were responsible for their own design assurance. The designers would all have

been responsible for their own design. IHSL would be responsible for the final design since

all design risk sits with NPD Co (with exception of those elements relating to Operational

Functionality).

63. I believe that the facts stated in this witness statement are true. I understand that this statement

may form part of the evidence before the Inquiry and be published on the Inquiry's website.

Signed: 

Date: 28/4/22 

Statement of Richard Cantlay 
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