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1. Introduction and Purpose of This Paper 
 

1.1 Introduction and Purpose 

1.1.1 This paper explains the governance structures in place during the project to 

construct the Royal Hospital for Children and Young People and Department of 

Clinical Neurosciences, Edinburgh (RHCYP/DCN). The period that is examined in 

this paper is approximately September 2005 to March 2021. 

1.1.2 In this paper, a broad view is taken of governance. Governance can broadly 

be defined as the arrangements by which organisations and/or processes are 

authorised, controlled or held to account. Governance for the purpose of his paper 

includes corporate governance, national governance and the day-to-day 

management structure. InWhile it may, in theory at least, be possible to draw 

distinctions between, for example, governance and management or governance and 

assurance, those distinctions can be arbitrary or imprecise, and therefore 

“governance” is not taken in this paper in its purest sense (not including 

management or assurance). In any event, it would be difficulty to give an explanation 

of (for example) assurance structures without dealing with the management 

structures that they are intended to assure. 

1.1.21.1.3 However, there are limitations on the approach taken to governance 

which should be noted at the outset. First, in this paper, it is the governance of the 

project by NHS Lothian and other public sector bodies that is the focus – the paper 

does not attempt to explain how the contractor governed and managed its 

responsibilities during the project. This is consistent with the Inquiry’s terms of 

reference which require the Inquiry to examine “Whether … NHS Lothian put in place 

governance processes to oversee the projects and whether they were adequate and 

effectively implemented, particularly at significant project milestones…”. 

1.1.4 Second, this paper inevitably focuses on the formal aspects of the 

governance structures. It would, however, be a mistake to assume that those formal 

structures were the sole means by which governance took place. For example, many 

of the individuals involved in the project held regular meetings outside the structures 

discussed in this paper. For example, the Senior Responsible Officer, Project 
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Director and the NHSL Director of Capital Planning and Estates held regular 

meetings to review progress, consider risks and provide oversight.1 Some of these 

meetings would involve representatives of several of the bodies referred to in this 

paper.2 It would be extraordinarily difficult to document every single meeting that took 

place and to assess what contribution it made to governance outwith the formal 

structures discussed in this paper, though it would be a mistake to assume that they 

did not take place. 

1.1.5 Third, the paper inevitably focuses on the written record of the various bodies 

comprising the formal governance structures discussed in this paper. There are 

potential deficiencies in, for example, the minutes of meeting which may not record 

the entire discussion that took place or reflect nuance in discussion. Similarly, 

matters may not be recorded in minutes for reasons of confidentiality. Indeed, this 

has been alluded to by witnesses to the Inquiry: 

“Issues would be discussed at Board level; they would also be discussed at 

the Finance and Resources Committee. This is not always necessarily evident 

through the minutes because these were clearly very commercial discussions 

and issues that would not have helped the Board’s negotiating position if they 

were in the public domain at that time. Therefore, the minutes might capture 

that there was a discussion about the progress being made on the Project, but 

not provide the detail. But they would certainly be actively discussed with 

Finance & Resources Committee members.”3 

 

1.1.6 This implies no criticism on those responsible for the creation of the minutes 

and similar documents. But the Inquiry can only proceed on the basis of the material 

contained in those documents, supplemented by statements of witnesses like that 

quoted above, as the evidence of how the governance structures actually worked in 

practice. 

 

1 Witness Statement - Susan Goldsmith - 09.05.2023 | Hospitals Inquiry at paragraphs 4 – 5. 
2 See for example Witness Statement - Susan Goldsmith - 09.05.2023 | Hospitals Inquiry at 
paragraph 52. 
3 Witness Statement - Susan Goldsmith - 09.05.2023 | Hospitals Inquiry at paragraph 50. 
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1.1.31.1.7 During the period of the planning and build of RHCYP/DCN (a total 

period of over 15 years), the governance structure evolved and changed. The 

structure was complex and involved several key individuals and groups, many of 

which changed their name and/or role during the project (and the identities of some 

individuals changed). Part 1 of this paper, after a brief introduction explaining the 

overarching structure of the governance of the RHCYP/DCN project and sets out a 

narrative explaining the governance structure as it applied during five key stages of 

the project. The internal governance structure of NHS Lothian is examined alongside 

the national oversight and advisory structure during the life of the RHCYP/DCN 

project. The final section of this Part deals with previous assessments of the 

governance structure. 

1.1.41.1.8 Part 2 of this paper deals in more detail with the roles, functions and 

membership of the various bodies that were involved in the governance of the 

project. This Part starts with an explanation of the statutory framework under which 

the NHS in Scotland operates and moves on to look at individual bodies within that 

framework that were involved in the governance of the project. This is perhaps in the 

nature of an appendix to Part 1, giving more detail of the background. Note, 

however, that this is not intended to be a textbook on the NHS in Scotland or to 

provide an explanation of everything that is involved in that undertaking – it focuses 

very much on those parts of the NHS (and other bodies) that were involved in 

delivery of the project. 

1.1.51.1.9 Part 3 of this paper deals with a part of the governance of projects that 

was not in fact utilised in the RHCYP/DCN project, namely the NHS Scotland Design 

Assessment Process before looking to the future with the recent establishment of 

NHS Scotland Assure. Finally, it deals with whistleblowing. 

1.1.61.1.10 It should be noted that this paper refrains from examining why certain 

decisions were taken or exploring the reasons for certain directions the project took. 

Instead, the paper examines the structure of governance and where appropriate the 

level of governance where certain decisions were taken. Perhaps put slightly 

differently, the paper looks at how decisions were taken, not the content of the 

decisions themselves. 
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1.1.7 In due course, the Chair is likely to be invited by the Inquiry Team to make 

findings in fact based on the content of this paper. It is open to any Core Participant 

(CP) or indeed any other person holding relevant information, to seek to correct 

and/or contradict it by way of response to this paper. In considering those responses, 

and in taking forward its investigations, it is therefore possible that the Inquiry’s 

understanding of matters set out in the paper may change, and so the position set 

out in this paper at this point remains provisional.  

1.1.8 If it is the case that the Inquiry’s understanding does change significantly, a 

revised edition of this paper may be issued in due course.  

1.1.9 While it is possible that the matters covered in this paper will be touched 

upon to a greater or lesser extent at a subsequent hearing held by the Inquiry – 

something that may also change the Inquiry’s understanding of matters  this is not 

guaranteed, and if parties wish to address the issues dealt with in this paper, they 

are invited to do so now. If they do not do so, as noted above, the Chair is likely to be 

invited by the Inquiry Team to make findings in fact based on the content of this 

paper.  

1.1.11 Those responding to this paper should be aware that it is likely that the 

responses received will be published on the Inquiry’s website, or otherwise made 

publicly available, after the deadline for responses has passed. This Provisional 

Position Paper follows on from a draft that was distributed to core participants with 

knowledge of the governance structures adopted by the public sector bodies 

involved in the RHCYP/ DCN project. Substantive comments on the draft were 

provided by NHS Lothian, NHS National Services Scotland and the Scottish Futures 

Trust. 

1.1.12 The Inquiry has carefully considered the comments received, together with 

the supporting material submitted and other material held by it. It has reviewed and 

revised the draft paper accordingly to produce this Provisional Position Paper.  

1.1.13 As a result, the views expressed in this Paper are firmer than those set out 

in the draft. It follows that the Chair will be invited by the Inquiry Team to make 

findings in fact based on the content of this paper. However, while the views may be 

firmer, that should not be equated with “final”. The Inquiry’s investigations are not yet 
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concluded, and, at the time of publication, there is to be a hearing dealing with 

matters arising in relation to the Royal Hospital for Children and Young Persons/ 

Department of Clinical Neurosciences commencing on 26 February 2024. Evidence 

at that hearing and submissions made following it (as well as any other evidence 

received) may require the Inquiry to reconsider matters set out in this paper. 

Nonetheless, in the absence of such evidence or submissions, it is likely that the 

contents of this paper will be used as a basis for the Inquiry’s report. 

1.2 References to NHSL and “The Board” 

1.2.1 In this paper, and indeed in the NHS environment in Scotland more generally, 

the term “Board” can have different meanings. Firstly, each of the corporate bodies 

charged with delivery of NHS care in Scotland is called a Board, or Health Board. 

Secondly, each of these corporate bodies is itself governed by a Board, consisting of 

senior members of staff and other nonexecutive Directors. Thus, NHS Lothian is a 

“Health Board” that is itself governed by a Board.4  

1.2.2 The Inquiry has sought throughout this Paper to make clear in which sense 

the term is used in its particular context, but readers should be alert to the distinction. 

This is particularly so when terms are used in quotations from other documents that 

are used in this paper, or when terms are used in titles of documents. Subject to that 

rider, as a general rule, “NHSL” is a reference to the corporate body; “the Board” is a 

reference to the governing body. Ultimately, of course, the Board in the sense of the 

governing body is responsible for the actions of the corporate body as a whole. 

1.2.3 It should be noted that the position is complicated further by two factors. 

First, by the existence of other bodies referred to as a “Board” in this paper such as 

the Project Board (see chapter 16), the Oversight Board (see chapter 21), (Scottish 

Government Infrastructure Investment Board (see chapter 26 – usually referred to in 

this paper as “IIB”) and the board of SFT (see section 27.1). Again, the Inquiry has 

sought throughout this Paper to make clear to which body it is referring in its 

particular context. Second, in documents that are quoted in this paper, use of “the 

Board” can refer to either the corporate body or the governing body. In some cases, 

4 The role of the NHS Lothian Board (the governing body) is described further here and in Chapter 10 
below. 
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this is clear from context; in others, the reference could be to either. The Inquiry has 

not amended the quotations in any way for the purpose of this paper. 
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2. Part 1 - Overarching Structure of Governance of 
the RHCYP/DCN Project 
 

2.1 Overview 

2.1.1 This section is a short introduction to the bodies, boards, teams and key role 

holders who were involved in the governance structure of the RHCYP/DCN project. 

Not all these bodies were in existence during the entire life of the project, and some 

may have been operational for only part of the period. The main bodies from this 

section will be examined in more detail throughout the paper. 

Organigram: NHS Lothian: Snapshot of Overall Governance  
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2.2 Project Team 

2.2.1 The Project Team level on the structure comprised of the following bodies. 

2.2.2 Project Director: This was the lead person responsible for delivering the 

facilities and services agreed in the business case. The role was defined in the Full 

Business Case, but the function was principally to provide strategic direction, 

leadership and to ensure that the business case reflected the views of all 

stakeholders. 
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2.2.3 Workstream Leads: These were members of the Project Team and led 

workstreams such as: 

• Legal and Commercial workstream. The Director of Capital Planning and 

Projects managed the legal, commercial and financial workstream for NHS 

LothianNHSL. This involved liaising with Scottish Futures Trust regarding the 

funding competition and supporting the Project Director in relation to the wider 

Board capital planning requirements. 

• Infection, Protection and Control Team (IPCT) workstream. Led by an 

infection control nominated IPCT nurse who attended the Project Team. 

• Estates and Facilities Workstreams. The Head of Commissioning and Service 

Redesign represented the facilities members who participated in the design 

development, procurement and construction. Two commissioning managers 

for both hard and soft facilities became members of the Project Team. 

• Clinical Leads. The Clinical Director represented the clinical services on the 

project. This involved working with the preferred bidder to financial close to 

complete the clinical design and leading the implementation of the agreed 

service model in respective clinical services. 

 

2.2.4 NHS LothianNHSL Project and Commissioning Managers: The Head of 

Commissioning and Service Redesign was a member of the Project Team. The 

purpose of these managers was to ensure that the clinical enabling projects required 

were delivered, and to lead the overall service change and workforce planning 

implementation for the project. The leads also planned for and co-ordinated the 

transition of services into the new facility. 

2.2.5 Commissioning and Design Development Groups: These groups were 

involved in the RHCYP/DCN project during the procurement, design and 

construction phases. Each different area of operational healthcare within the hospital 

environment had a commissioning group who reported to the RHCYP/DCN 

Commissioning Group. This group worked with the Project Team and Head of 

Commissioning and Service Redesign, with an overarching aim to bring the new 

hospital and surrounding areas into use, equipping it and preparing it for occupancy 

by clinical and non-clinical services, staff, patients and visitors.  
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2.2.6 External Project Advisors and Managers: There were a range of external 

firms engaged to support the Project Team from the Non-Profit Distribution public 

private partnership model (NPD) procurement and during the lifecycle of the 

RHCYP/DCN project.5 The principal areas were represented by: 

• Project Manager : Mott Macdonald Ltd 

• Legal Advisors: MacRoberts LLP 

• Financial: Ernst & Young LLP 

• Insurance: Willis 

 

2.2.7 Stakeholder and Engagement Groups: The Project Team engaged with a 

variety of groups including charities, patient representatives, among others. These 

groups were consultive and were not directly part of the project design development 

or the project governance.  

2.3 Project Management 

2.3.1 The Project Management level of the governance structure comprised of the 

following bodies. 

2.3.2 Project Board/Programme Steering Board/Programme Board: This was 

a key project management committee for approving the business cases and 

monitored project performance. It provided detailed project and programme 

governance for project delivery. The principal areas of responsibility for the Project 

Board included: 

• establishing project organisation. 

• authorising allocation of project funds. 

• monitoring project performance. 

• resolving strategic issues which needed the agreement of a senior 

stakeholder. 

• maintaining commitment to the programme. 

• managing the project management structure. 

5 External advisers had also been appointed during the capital funded phase of the project – see 
paragraph 3.6.6. 
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• producing the Full Business Case. 

• preparing for transition to operational phase. 

 

2.3.3 Project Management Executive: This was a group designed to support the 

development of the project from business case through procurement and consisted 

of NHS LothianNHSL leads and advisors. This group monitored project delivery and 

made recommendations for approval to the Project Board. It coordinated submission 

of papers to all governance groups as required. 

2.3.4 Project Working Group: This group consisted of NHS project leads and 

advisors who linked in with Scottish Futures Trust when working through the Key 

Stage Reviews and the Project Agreement terms during procurement and the 

Preferred Bidder stages. 

2.3.5 Stakeholder Groups Board: This was a Board which was established in the 

early planning stage for general engagement and exchange of information. It 

included representation from families, and other health boards. 

2.3.6 Consort Joint Project Board and Little France Campus Working Group: 
This was a commercial working group with Consort to programme manage the 

changes to the Royal Infirmary of Edinburgh PFI Project Agreement including land 

issues and enabling projects. The Little France Working Group was created as a link 

between the NPD and the PFI structure and facilities.  

2.4 General Management 

2.4.1 The following paragraphs provide a brief overview of the teams and 

individuals from NHS LothianNHSL who were involved in the general management of 

the RHCYP/DCN project. 

2.4.2 Executive Management Team/Corporate Management Team/Joint 
Management Team /Executive Leadership Team: This body existed throughout 

the project lifespan with various names. and changes to its role and personnel as 

introduced by different Chief Executives. In general terms it was an NHS 

LothianNHSL leadership and performance management meeting for the executive 

functions. It provided support to the Senior Responsible Officer within the project and 
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periodically received reports from the Project Director or the Senior Responsible 

Officer. 

2.4.3 Senior Responsible Officer: This role existed throughout the life of the 

project and was performed by an Executive Director. 

2.4.4 Lothian Capital Investment Group: This was an internal management 

group to support the capital programme. It met regularly but considered the Project 

periodically whenafter the Project Team was established and when the business 

cases were being considered. 

2.4.5 Executive Steering Group: This came into existence in July 2019. This 

provided Executive Director leadership and its Chair was the Director of Nursing. It 

considered matters prior to issuereporting to the Scottish Government Oversight 

Board. 

2.4.6 Improving Care Investing in Change: This existed pre-2013 and was a 

management board for planning a number of transformational projects proposed and 

delivered by NHS LothianNHSL. It was chaired by the Director of Strategic Planning.  

2.4.7 Acute Senior Management Team/Women and Children’s Senior 
Management Team: This existed throughout the project lifespan. These were 

operational leadership groups for the services to be occupying the facility. These 

were meetings for the acute hospital’s divisions and related functions (e.g., facilities). 

Nominated Directors from the Women and Children’s Senior Management team sat 

on the Programme Board.  

2.4.8 Various Leadership Groups with NHS LothianNHSL: These were 

operational leadership groups for the specialist areas of management of the 

organisation – Risk Management Steering Group, Health and Safety Committee, 

Lothian Partnership Forum and Area Clinical Forum. 

 

2.5 BoardNHSL Governance 

2.5.1 The Board Governance in theNHSL governance structure comprised of the 

following bodies. 
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2.5.2 Lothian HealthNHS Board: This was a finalis the ultimate decision 

governing NHS Board.-making body within NHSL.6 It oversaw the project and once 

operational, the performance of the facility. It had a role in approving the final 

contract and resolving matters within the Board’s delegated authority and function. 

2.5.3 Finance & Resources Committee/Finance and Performance Review 
Committee: The overall remit of this committee was to keep under review the 

financial position of Lothian Health BoardNHSL and to seek and provide assurance 

that suitable arrangements were in place. 

2.5.4 NHS LothianNHSL Committees (various): There were various Board 

committees which received periodic updates and/or provided limited oversight based 

on their specialisms. Examples of these committees are the Strategic Planning 

Committee who advised the Board on the appropriateness of clinical and service 

strategies (with reference to the NHS LothianNHSL Strategic Clinical Framework); 

Healthcare Governance which considered clinical working practices; Staff 

Governance which dealt with working practices and partnership engagement; Acute 

Hospitals Committee which addressed service planning and resourcing and the Audit 

and Risk Committee which was latterly involved in commissioning an internal audit 

report on the project. 

2.5.5 Community Health Partnerships/Integration Joint Boards/Health and 
Social Care Partnerships: These were various organisations who received periodic 

updates during the project and/or provided service planning which focussed on 

community aspects and delivery of community health services. 

2.5.6 South East and Tayside NHS Boards (SEAT): This was a regional planning 

and operational services grouping of a number of health boards.7  

2.6 External Governance 

2.6.1 The External Governance element of the governance structure both received 

information or assurance and provided guidance, consent or authority. 

6 It is the governing body referred to in section 1.2 
7 The bodies noted at paragraphs 2.5.3 to 2.5.6 are (as at December 2023) still in existence. 
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2.6.2 Scottish Government Health Capital Investment Group (CIG): This Group 

reviewed the business cases during the RHCYP/DCN project and made 

recommendations for approval or not to the Director General Health and Social Care 

or Cabinet Secretary. It received input from Scottish Futures Trust and utilised the 

information provided in their Key Stage Reviews as part of their consideration of the 

various business case stages.  

2.6.3 Scottish Futures Trust (SFT): Provided programme management for the 

NPD programme. Dual role of assurance and advice/guidance on the RHCYP/DCN 

project. This involved support and advice to Scottish Ministers and CIG and 

assurance provided by Key Stage Reviews at specific points during the procurement 

journey. Portfolio and project support was provided to the Board and Project Teams 

in the delivery of the project. 

2.6.4 Scottish Government Infrastructure Investment Board (IIB): It performed 

strategic scrutiny for the Scottish Government. The IIB reviewed the RHCYP/DCN 

project through a presentation by the Senior Responsible Officer and Project 

Director. It had a role to  

• provide strategic scrutiny of high-value major infrastructure projects at an 

early stage of development; 

• use robust management information to review the governance and 

delivery of the capital programme, including the Infrastructure Investment 

Plan; 

• provide advice to Ministers about capital investment priorities to inform 

Ministerial decisions; 

• review portfolio- level governance and decision-making structures for 

capital projects to ensure they are fit for purpose; 

• explore options together with SFT for implementing new financing models 

e.g.., NPD.  

 

2.6.5  Health Facilities Scotland (HFS): Part of NHS National Services Scotland 

(NSS). They were advisors), providing advice to the Scottish Governmenthealth 

boards and others. This body wrote and published guidance for the development and 

operation of NHS Scotland healthcare facilities e.g., Scottish Healthcare Technical 
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Memorandum (SHTM). Specialist officials from HFS were available for advice during 

the project development and produced technical review reports post 2019. HFS also 

conducted the Gateway Reviews.8 

2.6.6 Health Protection Scotland (HPS): Part of NSS. They were advisors to the 

Scottish Government and health boards. Provided expert advice on areas within 

healthcare and provided horizon scanning which covered environmental infection 

protectionprevention and control (IPCT).) in the built environment. There was 

engagement with specialist officers for advice during the project as it developed, and 

they were involved in a technical review post 2019.  

2.6.7 Scottish Government Health Oversight Board (Oversight Board): This 

board was implemented by the Scottish Government in July 2019 to oversee actions 

to deliver the opening of RHCYP/DCN. It provided advice and recommendations to 

the Cabinet Secretary for Health. 

2.6.8 Architecture & Design Scotland (ADS): Advisors to the Scottish 

Government on design in healthcare. This body provided a professional review and 

report to CIG as part of the business case process.  

2.6.9 Statutory and other regulatory bodies: This encompassed general 

technical approval that was required during the RHCYP/DCN project. Examples are 

the City of Edinburgh Council for town planning consents, building standards 

warrants and completion certificates. This would have included consulting with other 

bodies to obtain the necessary consents such as Scottish Water, Scottish Fire and 

Rescue Services, Scottish Environmental Protection Agency. Once the project 

agreement was in place, the responsibility for obtaining the required consents 

passed from NHS LothianNHSL to Integrated Health Solutions Lothian (IHSL). 

  

8 See Chapter 29 below. 
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3. Governance at Key Stages of the Project: 
Framework Scotland (September 2005 – November 
2010) 
 

3.1 Overview of the period 

3.1.1 “This period commenced in September 2005 with the NHS LothianNHSL 

Board supporting the development of a new Children’s Hospital. The development of 

the initial planning and exploring the service model required for the new children’s 

services was based on the Health Board’sNHSL’s strategic programme objectives. 

The high-level vision for the service to relocate to be adjacent to the Royal Infirmary 

of Edinburgh was progressed through the business case process. 

3.1.2 “During the period 2007 – 2009, the Project Team operated as a core group 

with sub-groups covering, for example, redesign, infrastructure and patient 

engagement. This earliest period ended with the near completion of the capital build 

design proposals for the new children’s hospital following the procurement of BAM 

Construction as Principal Supply Chain Partner under Framework Scotland in early 

2009.  

3.1.3 As atof 2010, an Investment Steering Board had been established to update 

the project sponsor and coordinate the design development. It involved external 

Project Manager advisors and BAM representation. Commercial management of the 

Principal Supply Chain Partner included a cost group with a delivery group led by the 

external project manager. The Department of Clinical Neurosciences was also being 

developed as a separate business case managed by the same project team but with 

different client representation.”. 

3.2 NHS LothianNHSL Board Approval – Initial Agreement/Business Case 

3.2.1 At a meeting of the NHS Lothian BoardNHSLBoard on 28 September 2005, 

the Board approved development of an options appraisal and Business Case for the 

reprovision of the Royal Hospital for Sick Children in Edinburgh (RHSC), with a view 
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to replacing it with facilities that would support the acute children's service to be 

delivered for Lothian in 5 to 15 years. 

3.3 Initial Agreement  

3.3.1 The Initial Agreement was developed by NHS LothianNHSL during February 

to April 2006. It was presented to the Finance & Resourcesand Performance Review 

Committee on 12 April 2006. The discussion of the Committee on the Agreement 

was around the funding model and the Committee noted that the current Scottish 

Executive procurement requirements would require the Board to consider the option 

of PFI. The Committee agreed to: ‘support the proposed submission and approval 

process and submit the Initial Agreement to the Scottish Executive, noting that the 

configuration of the hospital and the procurement route had still to be agreed’. 

3.3.2 The Initial Agreement was sent to the Scottish Government and circulated to 

CIG on 18 April 2006. It is to be noted that that this only related to the RHSC. 

3.3.3 By letter dated 16 June 2006, to the Chair of the Lothian HealthNHSL Board, 

from the Chair of CIG, it was confirmed that CIG had considered the Initial 

Agreement at a meeting on 16 May 2006. CIG was content with the strategic 

direction described in the Initial Agreement and the intention to develop the OBC. 

The letter stated that it was vital that there was (a) continued contact with the 

National Steering Group for Specialist Children’s Services throughout development 

of the OBC and (b) that the Chair of the National Steering Group confirmed that the 

outcomes of the OBC were consistent with the findings of the Children Services 

Review (which were due in late 2007)  

3.3.4 The National Steering Group for Specialist Children’s Services on 22 May 

2006 received a presentation from Jackie Sansbury, NHS Lothian and the planning 

for the new hospital was discussed.  

3.3.5 The purpose of the Initial Agreement stated: 

“The purpose of this Initial Agreement (IA) is to request approval from the 

Capital Investment Group of the Scottish Executive to progress to the 

development of an Outline Business Case (OBC) for a proposal to 
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reprovide the Royal Hospital for Sick Children in Edinburgh. This will be 

undertaken in line with guidance set out in the Scottish Capital Investment 

Manual.” 

 

3.3.6 In terms of Project Management Arrangements, the Initial Agreement stated 

that the project would be managed within the Improving Care Investing in Change 

(ICIC) programme and that it was intended that the Director of Strategic Planning 

would provide Board level leadership as the Project Sponsor. It was anticipated that 

PRINCE2 Methodology (a project management tool) would be used to deliver the 

project. 

3.3.7 The Initial Agreement set out that the intended membership for the Project 

Board was to ensure representation from all key stakeholders including those that 

could represent the views of adjacent SEAT Health Boards. As the RHSC Yorkhill 

had commenced a similar project, the intention was to work closely with the Glasgow 

Project Team to ensure a consistent approach to the provision of specialist services. 

The Medical Director (Dr Morgan Jamieson) from the Yorkhill project was intended to 

be on the Project Board.  

3.3.8 The Initial Agreement proposed that the project would be further supported 

by the establishment of the ‘Specialist Children’s Services Steering Group in 

Scotland’ chaired by the Chief Executive of NHS Education Scotland. This Group 

reported to the Deputy Minister for Health and Community Care via the Children and 

Young Person’s Health Support Group. Both these Groups took itstheir membership 

from the Lothian Children’s Service and Reprovision Project and from other Health 

Boards. 

3.3.9 Once the Scottish Executive had approved the Initial Agreement the project 

work was incorporated into the ‘Improving Care, Investing in Change’ programme 

plan. 

3.3.10 At the meeting of the NHS LothianNHSL Board on 22 November 2006, the 

Board agreed to the planning of a new Royal Hospital for Sick Children proceeding 

on the basis of relocation to a site at Little France, co-located with the Royal 
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Infirmary of Edinburgh, with the completion of the Outline Business Case and 

Ministerial approval towards the end of 2007. 
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3.4 Project Management Structure - April 2006 

3.4.1 The proposed Project Management Structure as set out in the Initial 

Agreement was as detailed in the organigram below: 

 
3.4.2 The Strategic Change Programme Board was set up as there was a number 

of projects ongoing at the same time within NHS Lothian NHSL. 

3.4.3 The ICIC Executive was ‘Improving Care Investing In Change’ and this was a 

2005 acute services strategy in Lothian where services would be moved around sites 

in Lothian based on need. The Technical Resource Group was an internal NHS 

LothianNHSL group that was set up to support the ICIC. 
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3.4.4 The Project Board while reporting to the ICIC Executive, had a line of 

communication to the Operating Division Management Team. Jackie Sansbury, NHS 

LothianNHSL, advised the Inquiry at a hearing on 13 May 2022 that this Team 

oversaw the acute services side of NHS LothianNHSL. 

3.4.5 The Project Board at this period was chaired by Jackie Sansbury, (who was 

Director of Strategic Planning NHS LothianNHSL at that stage) and had a number of 

stakeholders on it. These comprised of a number of people from SEAT Boards, 

parent and family representation, primary care, secondary care, paediatric services, 

estates and facilities etc. 

3.4.6 It is noted from this organigram (which is from the Initial Agreement 2006) 

that the Finance & Resourcesand Performance Review Committee does not feature 

in the governance structure at this point in time . 

 

3.5 Workstream/Groups 

3.5.1 Within this period (September 2005 to November 2010), the governance 

structure of NHS LothianNHSL had within it the following workstreams/groups: 

 
“Client” Consultation/Operational Groups and Workstreams 

 
Name Role Who the workstream/group 

reported to in structure and 
comments 

Project Group 1 – 

Initial 

Agreement/Business 

Case/PID 

Development Group 

Planned and developed the 

Initial Agreement, Project 

Initiation Document, Outline 

and then Full Business case.  
This included:  

• outlined current and 

proposed services,  

• proposed redesign of 

services, 

Led by the Reprovision Project 

Manager. 
 
Reported to the Project Team 
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• identified all options for 

hospital site 

• financial evaluation,  

• indicative project 

timescales, 

• outlined project 

management process, 

• identified risks, 

assumptions and 

interdependencies 

• maintained risk register 

and fed into overall risk 

register maintained by 

core group 
Project Group 2-

Clinical 

Advisory/Service 

Redesign/Remodelli

ng 

Remit was to 

• identify key objectives for 

provision of hospital -

based children’s services 

• identify the current 

pathways of care, 

reflecting the known 

pressures and drivers for 

change 

• test these models of care 

against key objectives 

• make a recommendation 

on models of care 

required to address all 

the key drivers and 

objectives 

• once models of care 

agreed, take forward 

redesign of services 

Reported to the Project Team. 
 
Chaired by the Clinical/Project 

Director 
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• identify risks, 

assumptions and 

interdependencies 

• maintain a risk register 

and feed into overall risk 

register maintained by 

core group 

• worked with Project 

Group 5 re consultation 

process 
Project Group 3 – 

Infrastructure, 

Design and 

Construction Group 

The work of this group 

involved: 

• identification of 

departmental needs and 

technical services 

required. 

• development and 

finalisation of design. 

• Identification of 

alternative options for re-

provision of services. 

• equipment requirements 

• schedules of 

accommodation 

• determination/ 

management of 

appropriate procurement 

route, procurement 

process and equipment 

procurement process. 

• coordination of 

transfer/installation of 

equipment and interfaces 

with existing hospital 

services and equipment. 

Reported to the Project Team 
Chaired by the Design and 

Construction Manger  
 
Examples of subgroups as at Jan 

2010 within Project Group 3 were: 

• Medial 

• Surgical 

• Haematology/Oncology 

• Critical care 

• A&E 

• Radiology 

• Therapies 

• Other Depts (School, dental, 

pharmacy etc) 

• CAMHS 

• Family Support 

• Academic 
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• point of contact between 

hospital operational 

services and design and 

construction process. 

• impact on local 

infrastructure of relocated 

services 

• coordination of handover 

on completion of build 

• identify risks, 

assumptions and 

interdependencies 

• maintain risk register and 

feed into overall risk 

register maintained by 

core group 

• work with Project Group 5 

re consultation process. 
Project Group 4 - 

Workforce Redesign 
The role of the Group was to 

identify the workforce 

planning and development 

implications relating to the 

known drivers for change 

associated with the provision 

of a redesigned children’s 

service  

Reported to the Project Team 
 
Chaired by the Clinical/Project 

Director 

Project Group 5 – 

Child and Family 

Advisory Board 

Effective involvement of 

children, young people and 

carers in all key aspects of 

the project and with each of 

the project groups as 

relevant. 

Reported to the Project Team 

Cost Group 
(2009-2010) 

The role of the group was to 

develop the cost plans to be 

included in the Outline 

Business Case 

Led by Project Manager.  
 

Page 35

A46525147



Reported to the Programme 

Board, Senior Responsible Officer 

and Finance Director 
Core Project Team 
(Project Group 1) 
(2007 – 2009) 

The role was to manage the 

project on an operational 

basis 

Reported to the Project Team  
Continue the work initiated by 

Project Group 1 
PPFI Task Group 
(Project Group 5) 
(2009-2010) 

The role was to ensure 

effective engagement with 

children, young people and 

their carers 

Reported to the Project Team  
Continue the work initiated by 

Project Group 5 

Steering Group  
(Project Group 3) 
(2008-2009) 

Infrastructure, Design and 

Construction Group 
Reported to the Project Team 
Continue the work initiated by 

Project Group 3 
Redesign Sub 

Group 
(Project Group 2) 
(2006-2007) 

Clinical Advisory/Service 

Redesign 
 

Reported to| the Project Team  
Continue the work initiated by 

Project Group 2 

Clinical Design 

Working Group 
(2009-2010) 

Continuation of Project Group 

2 
Reported to the Project Team  
 
Continue the work initiated by 

Project Group 2 
Strategic Capital 

Planning Group  
(2006 – 2009) 

A board wide capital 

governance group reviewing 

business cases and capital 

spend. 
 
This later became the Lothian 

Capital Investment Group 

Reported to the Finance & 

Resourcesand Performance 

Review Committee 

NHS Lothian 

Consort 
(2010, 2013-17) 

Management Teams within 

NHS LothianNHSL engaged 

with Consort management. It 

was a forum designed to 

ensure progress with the 

interface arrangements, 

clinical enabling works (such 

The workstreams reported to the 

Steering Board. They also may 

have reported to the Lothian 

Capital Investment Group and 

then the Finance & Resourcesand 

Performance Review Committee 

through a formal paper by the 

relevant Executive Director 
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as critical care, pharmacy 

etc) 
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Management of Client Groups/Workstreams and External Consultation  
 

Name Role Who the workstream/group reported 
to structure and comments 

Investment 

Steering Group  
(2009-2010) 

Updated the Project 

Sponsor on project 

progress and coordinated 

design development  and 

make key decisions 

regarding the project. 

Reported to the Programme Steering 

Board by the Senior Responsible 

Officer and the Project Director.  

Project Sponsor 

Meeting 
(2010-2012) 

A meeting for the Project 

Sponsor/Senior 

Responsible Officer  to 

ensure actions were 

progressing and assessing 

what papers needed to go 

to committees and when, 

etc. It was an opportunity 

for SRO and Team 

members to raise strategic 

issues or seek guidance. 

Set up as a regular 

internal meeting  

This was an informal working / briefing 

meeting 

Consort Meetings 

– Enabling Works 
Discussions around RHSC 

Boundary, Roads etc 

Generally, the same 

purpose, membership and 

governance as the NHS 

Lothian Consort meetings. 

Many meetings needed to 

go through the technical, 

legal and commercial 

detail of bringing a new 

hospital into an existing 

PFI hospital site. Further 

Reported to Project Steering Board 
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complicated when the 

funding route changed to 

NPD. Attendance 

sometimes changed 

depending on subject 

matter. 
RHSC and DCN 

Steering Group 
2010 - 2011 

RHSC + DCN Adjacency 

Matrix 
Subject matter was an 

adjacency matrix model 

which define the 

departmental layouts (e.g., 

where imaging needs to 

be in relation to 

outpatients etc.) This 

workstream informed the 

project brief on these 

matters. 
 

Different from latter group of same 

name. 

Project Core 

Group 
Meeting between the 

Project Team including 

designers, main contractor 

and subcontractors 

Reporting through Programme 

Managers to Programme Steering 

Board. For NHS LothianNHSL the 

outputs would form part of Brain 

Currie’s reports 
Stakeholder 

Project Board 
(2006 – 2010) 

Engagement with range of 

key stakeholders and 

project management 

interface. To manage 

stakeholder requirements 

The SRO would report to the ICIC 

Executive and NHS LothianNHSL 

Board. (Improving Care Investing in 

Change) 

 
 
 

3.6 Outline Business Case 2008 

3.6.1 The Outline Business Case (OBC) was produced in July 2008 and it stated 

that its structure reflected the Scottish Government Health Department guidance and 

accepted best practice in business case presentation. At this stage it was the 
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Framework Scotland Agreement which was intended to be used as the procurement 

option and that NHS LothianNHSL would secure the relevant training from Health 

Facilities Scotland. It was proposed that the interaction with Consort and the existing 

site, infrastructure services, would be managed through the Principal Supply Chain 

contractor appointed with associated technical advisors appointed directly by the 

Health BoardNHSL. 

3.6.2 The project at this stage was managed within NHS Lothian’sNHSL’s 

‘Improving Care, Investing in Change’ (ICIC) programme as a defined project. It 

reported to NHS LothianNHSL Executive Management Team via the Strategic 

Change Programme Board. The Outline Business case stated that it would be 

delivered by: 

“Operationally managing the project via the Core Project Team with 5 

Project Groups developed to address the key strands of work; 

 - Ensuring each group and sub group has clearly defined remits and 

timescales to support the process of redesign and capital planning; and 

 - Ensuring the Project Board has representation from all key 

stakeholders.” 

 

3.6.3 An Organigram within the OBC illustrates the governance structure of the 

project as at July 2008 is reproduced below. It is almost identical to the structure that 

existed in 2006. The reporting level of the Strategic Change Programme Board does 

not appear on the organigram, however. However, it is mentioned in the narrative 

within the OBC, so the omission of this Board fromand the organigram may be an 

error.was illustrative only and did not detail all of the reporting lines.   
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3.6.4 A number of the key designated project roles were defined within the OBC 

and are fully described within this paper. The ongoing links with the Glasgow RHSC 

Yorkhill were confirmed and described as: 

“Both projects are working closely to ensure a consistent approach to the 

provision of specialist services, especially those that will require national 

planning. The Medical Director and Project Manager of the Glasgow 

Reprovision Project are both members of the RHSC Reprovision Project 

Board. There has been active sharing of project assumptions with the 

Project Boards holding a joint meeting in May 2007. More recently, regular 

meetings have been established with key project leads and redesign 

subgroups to share and understand redesign assumptions and where 

they differ, articulate the reasons why” 
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3.6.5 The OBC detailed that the links with the National Specialist Children’s 

Services Steering group continued.  

3.6.6 At this stage and in terms of the OBC, the role of the advisors external 

advisorsto NHSL in the project management were: 

• Cost Consultancy and Procurement: Thomson Gray 

• Legal: MacRoberts Solicitors (contract and procurement) andin relation to 

the Consort negotiations) and NHS Central Legal Office (property) 

• Design: NHS LothianNHSL Capital Planning and Premises Development 

project architects and planners were involved.  

• Post OBC external appointment were intended to be progressed which 

were to include Architecture & Design Scotland and General Electric (GE) 

Healthcare 

• Procurement/project management: Ernst & Young. Post OBC the intention 

was to have independent construction project management appointments.  

 

3.6.7 At a meeting on 23 April 2008, the NHS LothianNHSL Board was advised by 

Jackie Sansbury, that the OBC was being produced to meet the deadline for the 1 

July CIG meeting. 

3.6.8 The Finance & Resourcesand Performance Review Committee approved the 

OBC at a meeting on 11 June 2008 and the NHS LothianNHSL Board were 

advisedin turn approved the decision of thisthe Committee at a meeting on 23 July 

2008. There does not appear to have been any formal approval sought of NHS 

Lothian consent to the Outline Business Case within either the public or private 

minutes of the Board. 

3.6.9 The Capital Investment Group discussed the OBC on 1 July 2008. By letter 

dated 3 July 2008 to NHS LothianNHSL Chief Executive, Mike Baxter, Chair of CIG 

advised that they were working with the NHS LothianNHSL team to resolve 

outstanding issues. The letter confirmed that as soon as these issues were 

addressed CIG would “make a recommendation to DG Health and Wellbeing using 

expediated procedures”. It is understood from the paper submitted to CIG that the 

issues related to optimum boardoptimism bias and costings.  
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3.6.10 NHS LothianNHSL worked with CIG regarding the issues and provided a 

response to CIG’s comments on 26 June 2008  and on 3 July 2008. 

3.6.11 The Board was advised by the Chief Executive at a meeting on 24 

September 2008 that the Chief Executive of NHS Scotland had accepted the 

recommendation to approve the Outline Business case for the Royal Hospital for 

Sick Children in a letter dated 15 August 2008. 

3.7 Department of Neurosciences (DCN) 

3.7.1 At a meeting of the Finance & Resourcesand Performance Review 

Committee dated 11 June 2008, Jackie Sansbury, NHS LothianNHSL sought the 

approval of the Committee for the Initial Agreement for the DCN. The Committee 

approved the Initial Agreement for submission to CIG... Jackie Sansbury at this stage 

wished to move the project to OBC status with the intention to progress to a 

timetable that would allow the DCN project to catch up with the RHSC. 

3.7.2 In relation to project management and governance, the Initial Agreement for 

the DCN was like the RHCYPRHSC in that it proposed that the project would be 

managed within NHS Lothian’sNHSL’s Improving Care Investing in Change 

programme once the Initial Agreement had been approved. The Director of Strategic 

Planning and Modernisation would provide Board level leadership as the Project 

Sponsor. The intention was that the Project Director would oversee both the RHSC 

and DCN projects.  

3.7.3 The intention was that a Project Manager and Clinical Manager would be 

appointed to the DCN project. The proposed membership of the Project Board was 

to ensure representation from all key stakeholders including patients and carers, 

staff partnership, and members representing the views of adjacent SEAT Health 

Boards. 

3.7.4 The proposed project management structure that was contained within the 

DCN Project Initial Agreement is set out below. The subgroups which are set out in 

the organigram had the remits to support the process of redesign and capital 

planning. It is noted that the proposed governance structure reflected that of the 

RHCYPRHSC Initial Agreement.  
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3.7.5 The Capital Investment Group approved the Initial Agreement for the 

redesign and reprovision of the DCN at a meeting on 1 July 2008. The Minute of the 

CIG meeting noted that “no major concerns had been raised following business case 

circulation and it was agreed that the Board should be congratulated on for the 

quality of the Initial Agreement.”. CIG was content that the NHS LothianNHSL Board 

be invited to submit an Outline Business Case in respect of the DCN.  

3.7.6 The Project Manager for Clinical Neurosciences, Sorrel Cosens, provided a 

report for the Finance and Performance Review Committee meeting of 12 October 
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2009 on the outcome of the options appraisal process exercise and the likely 

preferred option which was a joint build with Children’s Services. The report stated: 

“In August 2009 NHS Lothian instructed BAM Construction to commence design 

work on a joint build for DCN and RHSC. This was to ensure no further delay in 

construction of RHSC on the basis that the preferred solution both fiscally and 

clinically was likely to be a joint build.” 

3.7.7 At the Finance and Performance Review Committee meeting of 14 October 

2009, the Committee considered the report by Sorrel Cosens mentioned in the 

preceding paragraph and the outcome of the option appraisal exercise in relation to 

the Clinical Neurosciences Project. However, the Committee also noted the financial 

appraisal was still to be completed and acknowledged the requirement for SGHD 

funding to deliver the project. The Committee approved the recommendation that 

design with the RHSC continued pending response from the Scottish Government 

regarding the availability of capital funding. It was also agreed that a parallel stand-

alone design exercise would be undertaken to protect the progress of the RHSC 

project should capital funding for DCN not be available. 

3.7.8 At a meeting of the NHS LothianNHSL Board on 25 November 2009, the 

Board approved the OBC for the DCN, subject to further advice from the Scottish 

Government regarding availability and source of capital funding, and subject to 

further work in NHS LothianNHSL to resolve the revenue issues. The Board was 

advised that the Director of Finance, Scottish Government Health Department had 

requested that NHS LothianNHSL did not submit the Business Case to the Scottish 

Government until formally requested due to capital issues in general across 

Scotland. 

3.7.9 At a meeting of the Finance and Performance Review Committee on 9 

December 2009, a letter was tabled from the Director of the Health Finance 

Directorate, Scottish Government which advised that “the need for specific/additional 

capital support for the DCN project [went] beyond previously planned capital 

allocations.” NHS LothianNHSL Director of Strategic Planning and Modernisation, 

Jackie Sansbury, advised the Committee that the dual build process would require to 

stop, with the development of the RHSC continuing without the DCN. The Committee 

therefore agreed to de-couple the DCN from the RHCYPRHSC. The Committee was 
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advised that a paper would be produced which outlined proposals on how to proceed 

with the DCN. 

3.7.10 The Finance and Performance Review Committee met on 10 February 

2010 where an update was provided that a formal instruction was given to BAM 

Construction in December 2009 to cease design on the joint build and to progress 

with the design for the children’s hospital on the existing car park B on the site of the 

Royal Infirmary of Edinburgh. The result for the DCN was that negotiations continued 

with Consort in respect of potential to build at the end of the ward arc and there was 

ongoing issues with the procurement and commercial issues. 

3.8 Update on progress on Business case 

3.8.1 The Finance and Performance Review Committee received updates on the 

progress of the DCN project at various meetings during the remainder of 2010 and 

both the RHCYPRHSC and DCN were continued to be advanced as two separate 

projects. 

3.9 Guidance Manuals 

3.9.1 During this period there was a range of guidance such as: 

• NHS National Services Scotland guidance – Health Facilities, 

Engineering: Engineering | National Services Scotland (nhs.scot) 

• Heating and Ventilation of Health Sector Buildings: Scottish Health 

Technical Memorandum - 03-01 Ventilation for healthcare premises Part 

A – Design and validation, (published in 2011): Ventilation for Healthcare 

Premises (SHTM 03-01) | National Services Scotland (nhs.scot). The 

applicable guidance prior to that was HTM 03-01 and SHTM 2025; 

• Business case guidance in the form of Scottish Capital Investment 

ManualsScottish Government Health Directorates Capital and Facilities 

Division and the SGHD SCIM - Manuals;9  

• Design guidance that applied as laid out in the Policy on Design Quality 

for NHS Scotland (2006) .  – revised in 2010); and 

9 Scottish Government Health Directorates Capital and Facilities Division and the SGHD SCIM - 
Manuals (archive.org) 
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• Finance guidance, within the Scottish Public Finance Manual was used at 

the time of the project together with the Board’sNHSL’s own Standing 

Financial Instructions which would apply to the management of these 

projects. 

 

3.9.2 Scottish Ministers issued sector specific guidance mentioned above. The 

Scottish Capital Investment Manual (“SCIM”) “provides guidance in aan NHS context 

on the processes and techniques to be applied in the development of all 

infrastructure and investment programmes and projects within NHSScotland”.10 The 

relevant versions of SCIM for the RHCYPRHSC/DCN project were published in 

2009, 2011 and last updated in 2017.   

3.9.3 The use of SCIM in respect of all infrastructure and investment programmes 

and projects by NHS Scotland bodies is mandated through NHS CEL 19 (2009).11 

3.9.4 Within this period fromFrom the RHCYP/DCN (September 2005 to November 

2010),1st April 2009, it was the SCIM published in 2009 which was applicable. during 

this period (and, as it had not been applicable before then, required to be taken into 

account mid-business case development). For the purposes of this paper, the 

section on project management guidance is relevant.  

3.9.5 The guidance was clear that NHS Scotland Bodies were accountable for the 

successful delivery of infrastructure programmes and projects. The Chief Executives 

remained responsible for compliance with mandatory policy and guidance. The 

guidance also highlighted that the appointment of “suitably qualified, experienced 

and trained” Project Directors and Client Advisors on a project was a mandatory 

requirement of the Scottish Capital Investment Manual. 

3.9.6 The guidance supported a ‘Programme and Project Management (PPM)“ 

framework for the management of projects. Through this approach the guidance 

envisaged that it could be applied to NHS Scotland projects as follows: 

“At SGHD level to oversee and co-ordinate all NHS Scotland Bodies’ 

capital programmes in line with strategic and national priorities; 

10 Page 8 of the Scottish Capital Investment Manual  
11 CEL 19 (2009) - Scottish Capital Investment Manual for NHSScotland 
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• At NHS Board level to manage and co-ordinate the Board’s capital 

programme in line with local priorities  

• At Directorate level (i.e., Capital Planning) to manage and co-ordinate 

major projects within the capital programme; 

• At service/planning level to manage and co-ordinate complex service 

development projects with several interdependent sub-project 

deliverables, i.e., linked mental health, care of the elderly and learning 

difficulties.” 

 

3.9.7 To be successful in the application of PPM techniques to programme 

management, the guidance stated that it was dependant on inter alia: 

• Overall direction and leadership responsibility resting with one single 

named individual – Project Owner or equivalent, who needs to be 

accountable for each major programme. 

• The organisation having appropriate personnel available with relevant 

skills and experience to set up, manage and deliver the programme. 

• Programme management and support structures in place  

 

3.9.8 The guidance stated that: “The early establishment of standard project 

structures and identification of core competencies, key roles and responsibilities are 

critical to the successful management and delivery of any project and must be put in 

place at the Project Initiation Phase. NHSScotland Bodies must ensure project 

structures are developed with appropriately qualified and experienced key personnel 

appointed and are given clear roles and responsibilities.” 

3.9.9 Section 7 of the guidance dealt with the key roles and responsibilities that 

required to be covered in managing programmes and projects together with the 

programme governance. It stated that: 

“At SGHD level the top team have oversight of all key NHSScotland 

Capital Programmes. This team require NHSScotland Bodies to set 

strategic priorities and then manage the risks and interdependencies on 

their major programmes, informed by a full understanding of the 

Departments current challenges and capacity. 
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For each major programme overall direction and leadership responsibility 

should rest with one single named individual – a Project Owner or 

equivalent, who needs to be accountable.  

 

The SGHD has a pivotal role in enhancing capacity and capability. It 

supports programme and project teams, offers advice, ensures 

appropriate tools are used and disseminates lessons learned.” 

 

3.9.10 The guidance continued: 

“Governance structures are crucial to enabling the right decisions to be 

taken at critical stages so that programmes and projects deliver strategic 

priorities and do not exceed the capacity and capability of NHSScotland 

Bodies.” 

 

3.9.11 The organisational chart below shows the typical project organisational 

structure that the guidance outlined for successful governance: 
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3.9.12 Notwithstanding that the guidance was issued fairly late in this period, the 

governance structure within NHS LothianNHSL for the RHCYPRHSC/DCN project 

post NPD funding (see sections 4 to 6) and with the additional level of assurance 

provided by the Finance and Resource Committee, did on the face of it accord with 

this. 

3.10 Gateway Reviews12 

3.10.1 The following paragraphs look at how the Gateway Reviews were 

considered in the governance structure during this period.  

Gateway Review 1 
 

1212 On Gateway Reviews generally, see Chapter 29. 
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3.10.2 In respect of Gateway Review 1 which was carried out between 18th – 20th 

June 2008 (see section 23 .4 for full details) on the RHSC reprovision project and 

included a review of the Outline Business Case the following governance level 

decision making occurred as set out in the succeeding paragraphs. 

3.10.3 The results of this Review were discussed at a meeting of the Finance and 

Performance Review Committee on 8 October 2008 and Jackie Sansbury, NHS 

Lothian. It was explained to the Boardthat the purpose of the Gateway Reviews and 

the outcome of the Review. This was namely that while the project had been 

developed to the OBC stage there had been concern expressed by the Review 

report on the level of resources available to progress to FBC and advice had been 

given on the more detailed planning required  to ensure a successful project 

outcome. Jackie Sansbury also advised the Committee of the recommendation to 

appoint a Project Director to take overall responsibility of the Project. 

3.10.4 The Committee was advised of the Executive Management Team’s decision 

to appoint a Project Director with capital projects and construction experience. After 

discussion between the Committee members, the Committee agreed: 

“to support the actions being taken by the project executive sponsors to 

address the recommendations made by the gateway review team and 

support the decision to appoint a project director with capital project 

experience to lead the next stage of the project and actions being taken to 

achieve this.” 

 

3.10.5 The Finance and Performance Review Committee was further updated on 

the actions taken following Gateway Review 1 at its meeting on 10 December 2008. 

these were that the Project Team had addressed the issues of the risk register and 

benefits realisation plan and the Project Director post would be advertised shortly. 

The Committee was also provided with a proposed governance structure . 

3.10.6 The Finance and Performance Review Committee were advised at a 

meeting on 12 August 2009 that Project Director, Brian Currie had started on 3 

August 2009 and would lead both the RHSC reprovision and the DCN reprovision 
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projects. The intention was that the Project Director’s first task would be delivering 

the FBC by December 2009. 

3.10.7 The Inquiry can find no reference to Gateway Review 1 being discussed at 

the NHS LothianNHSL Board meetings. 

Gateway Review 2 
 

3.10.8 Gateway 2 took place between 23 to 25 February 2010 with a report 

published in MatchMarch 2010. The Inquiry could find no mention of the Gateway 2 

Review results being referred or discussed at the Finance & Resourcesand 

Performance Review Committee or the NHS LothianNHSL Board meetings. 
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4. Non-Profit Distributing Model (NPD) December 
2010 – December 2012)13 
 

4.1 Overview of the period 

4.1.1 As a result of the change of procurement direction announced by the Scottish 

Government from a capital build of RHSC to a NPD for the provision foras a joint 

project of both RHSC and DCN, the Project Team structure and supporting advisors 

were changed in a short timeframe. Procurement of technical and financial advisors 

was through frameworks and legal advisors were tendered. Their involvement 

brought experiences of other PPP procurement, which added to the input of Scottish 

Futures Trust (as NPD programme managers) and led to revised organisational 

arrangements. 

4.1.2  This construction, maintenance, operation and finance of the RHCYP/DCN 

would be the first acute hospital project to adjoin an existing PFI acute hospital 

project (this being the Royal Infirmary of Edinburgh). The core Project Team under 

the Project Director, was supplemented by, and eventually co-located on a regular 

basis with advisors and a wider team including Senior Capital Planning and Finance 

individuals to support the commercial aspects of the development of the business 

cases and procurement. The technical workstreams were revisited to agree the basis 

of the output specifications (ultimately the Board’s Construction Requirements or 

brief) to go to the marketplace. 

4.1.3 Focus on creating the reference design and then the procurement 

documents – principally the Invitation to Participate in Dialogue (ITPD), was partly 

derived from minimising the further take up of clinical and operational time with the 

design having been already progressed with input from a relatively small cohort of 

clinical staff due to the specialist nature of the children’s and neurosciences services. 

4.1.4 The remit of the legal and commercial workstreams included establishing a 

scoring model for the tenders from interested parties, the development of the NPD 

13 On the NPD model generally, see the Inquiry’s Provisional Position Paper 10 - Term of Reference 
2: The Contractual and Funding Structure Relating To The Royal Hospital for Children and Young 
Persons/ Department of Clinical Neurosciences Project. 
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Project Agreement (which was based upon SFT’s standard form Project Agreement), 

developing proposals for the construction and operational interface between the 

Board’sNHSL’s preferred bidder and Consort and developing potential funding 

requirements.  

4.1.5 Significant engagement with SFT over this period was managed through a 

working group, this being the forum where the SFT Key Stage Review (KSR) 

documentation was agreed. Proposals developed within this forum were ultimately 

incorporated into the project structure. For example, the reference design brief was 

prepared for approval by SFT. 

4.2 Guidance Manual 

4.2.1 In July 2011, a revised version of the Scottish Capital Investment Manual 

(SCIM) was published which provided guidance on business cases for use on all 

infrastructure and investment projects within NHS Scotland. SCIM provided a 

blueprint to NHS Boards for presenting and developing a business case. NHS 

Boards were required to ensure that business cases are prepared in compliance with 

the requirements provided by the SCIM.   

4.2.2 The 2011 SCIM provided health boards with guidance on a project from 

inception at the planning stage to evaluation of service benefits when a new build 

opened. The guidance covered such issues as investment appraisal, financial 

affordability and procurement but also the project management and governance 

arrangements. 

4.2.3 Project management guidance in the 2011 SCIM was no longer a separate 

volume/guide (as in 2009) but was incorporated into the applicable guide for the 

business case stage. 

4.2.44.2.3 As an illustration, theThe SCIM guide on the Outline Business Case14 

contained a section on the Management case which required a Board to consider 

such areas as project management arrangements. This comprised of reporting 

14 Scottish Government Health Directorates Capital and Facilities Division and the SGHD SCIM - 
Manuals (archive.org) 
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structure and governance, key roles and responsibilities, project recruitment needs 

and the project plan. 

4.3 Joint Development of Business Cases for RHSC and DCN  

 

4.3.1 The Scottish Government announced on 17 November 2010 that a number 

of capital infrastructure projects would be taken forward using a revenue funded 

model. This included the RHCYP and the DCN projects which were to be funded 

under the non-profit distributing (NPD) model.  

4.3.2 As a result of this announcement the BoardNHSL effectively required to: 

• Abandon the capital funded construction contract with BAM; 

• Adopt the NPD model for the RHSC and DCN project; 

• Undertake a new procurement exercise for technical, legal, and financial 

advisors. The contract in place with principal design consultants (BAM) 

was stopped, and discussions took place, involving legal advice, over the 

aspects of the early design work BAM completed. This focused on what 

design work was the property of NHS LothianNHSL and for NHS 

LothianNHSL future use and the potential role(s) of the teams engaged by 

BAM in relation to working for NHSL or bidders. 

 

4.3.3 The Scottish Government in November 2010 proposed to minimise any delay 

in the build of the new hospital by providing support to NHS LothianNHSL through 

the SFT. SFT were given a clear brief by the Scottish Government to develop a 

proposal and strategy that minimised any delay in the delivery of the project. It was 

proposed that given the stage of the detailed design of the hospital that the design 

development was completed and used as part of the NPD procurement. 

4.3.4 The RHSC Project Steering Group on 2 December 2010 discussed the new 

procurement strategy. The Dashboard report stated: 

“Given this radical change of funding route, the Project Team have been 

instructed to cease all design and market testing activities planned in the 

coming weeks and redirect their efforts in preparing a study of the 
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feasibility of combining a new DCN facility with a new RHSC at Little 

France. This is to be to be completed for NHSL consideration by 24 

December 2010.” 

 

4.3.5 At a meeting of the Finance and Performance Review Committee on 12 

January 2011, a report was submitted by the Director of Finance to provide the 

Committee with an overview of progress made to review the RHCYP and DCN 

projects following the Government announcement. The Committee was advised by 

Jackie Sansbury that: 

“two separate projects for the Royal Hospital for Sick Children and 

Department of Clinical Neurosciences on the same site would be very 

difficult to manage. Following a re-run of the non-financial option appraisal 

on the joint projects, it was considered that a single development would 

be the better option particularly supporting the clinical objectives for the 

projects.” 

 
The Committee were advised that a separate procurement exercise for the NPD 

model for the joint RHCYP/DCN project would require to be conducted.  

 
4.3.6 The Committee agreed inter alia to: 

• to confirm the previously agreed preferred option of a combined facility for 

the Department of Clinical Neurosciences and the Royal Hospital for Sick 

Children. 

• to approve the commencement of a tender process to appoint advisors 

(technical, legal and financial) in addition to the advisory assistance 

provided by the Scottish Futures Trust 

• that the proposed structure of the Project Team and a more detailed 

assessment of additional advisor costs would be brought back to the next 

meeting. 

 

4.3.7 NHS LothianNHSL sought clarification from Scottish Government regarding 

the inclusion of DCN in the RHSC project as the joint build remained their preferred 
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option clinically. This included advice on what was required for the OBC and what 

financial modelling was required in respect of options appraisal using NPD model. 

Scottish Government advised that it was about representing the work that NHS 

LothianNHSL had already done rather than re-doing it. 

4.3.8 At a meeting of the Finance and Performance Review Committee on 9 

February 2011 the Committee approved in principle the employment of both a design 

team and a technical advisory team to support the existing NHS LothianNHSL 

Project Team. The Committee also noted the requirement for an addendum to the 

Business Case with the format agreed with the Scottish Government Health 

Directorates. 

4.3.9 At a meeting of the Finance & Resources Committee on 14 March 2011, the 

Committee agreed to recommend to Lothian NHS Board that the preferred option for 

RHSC/DCN was a joint build on the Little France site, funded through a Non-Profit 

Distributing (NPD) model and that a Business Case Addendum be prepared based 

on this option for consideration by the Lothian NHS Board meeting on 23 March 

2011. 

4.3.10 At a private meeting of the NHS LothianNHSL Board on 23 March 2011, the 

Board had before them for consideration the Business Case addendum which pulled 

together the governance arrangements needed to progress down the NPD route. 

The Board approved the recommendation that the preferred option for RHSC and 

DCN was a joint build on the Little France site through an NPD model and that 

Susan Goldsmith, Director of Finance, should submit the Business Case addendum 

to the SGHD. 

4.3.11 The Business Case Addendum dated 23 March 2011 supplemented the 

2008 RHSC OBC and DCN Initial Agreement and set out the options for delivering 

both reprovision projects on the Little France site using an NPD procurement route. 

The options available to NHS LothianNHSL were appraised for their non-financial 

benefits and risk, and their financial affordability and were analysed in the 

Addendum. NHS LothianNHSL sought Scottish Government support for both the 

direction of travel and for consideration of the initial capital and revenue estimates. 

Pending approval of the Business Case Addendum, NHS LothianNHSL proposed to 
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submit a single OBC followed by a Full Business Case (FBC) incorporating DCN into 

the RHSC Reprovision project, that presented the preferred option in more detail. 

4.3.12 The proposed management of the new build project was set out in the 

Business Case Addendum in terms of the diagram below: 
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4.3.13 By an organigram dated 19 April 2011, NHS LothianNHSL set out the 

governance structure of the RHCYP/DCN project . This consisted of the 

organisational chart detailed below which had written details on committee chairs, 

remits, schedules and delegation. Overall, this presented as a complicated structure: 

 
 

4.3.14 At a meeting of the Lothian Capital Investment Group on 26 May 

2011, chaired by Susan Goldsmith it was noted as part of the financial updates of 

major schemes that whilst the RHCYP/DCN project was now primarily a revenue 

based scheme, there would be a requirement for capital funding to support the 

project and that this was currently being quantified. 

4.3.15 Throughout April and May 2011, NHS LothianNHSL responded to 

comments by CIG on the Business Case Addendum. On 21 June 2011, Acting 
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Director-General Health and Social Care and Chief Executive of NHS Scotland, 

Derek Feeley wrote to the Chief Executive of NHS LothianNHSL, James Barbour 

supporting the Business Case Addendum and gave approval to develop an OBC for 

an integrated RHSC and DCN at Little France. 

4.3.16 At a Lothian Capital Investment Group meeting on 30 June 2011, the Group 

were updated that a lot of work was ongoing with the RHCYP/DCN project The 

Group were advised that a revised Business Case would go to the next CIG.    

4.3.17 In September 2011 the Project Execution Plan was published by Davis 

Landon with the purpose of imparting “to all parties involved in the project a clear 

understanding of how they interact with each other, and sets out the governing 

strategy, organisation, control procedures and roles and responsibilities for the 

project. The document provides a concise introduction to the project for new team 

members in terms of how the project will be delivered.” For more information on the 

content of this Project Execution Plan and the governance regarding the external 

advisors see section 2723.2 below.  

4.3.18 The IIB provided scrutiny of the RHCYP/DCN project at the Business Case 

Stage of the project following the decision to fund the project through the NPD 

model. An IIB discussion on the RHCYP/DCN Project took place on 26 September 

2011. This is fully discussed at section 3026.3 of this paper. 

4.3.19 At a meeting of the Finance & Resources Committee dated 14 December 

2011 the Committee agreed to approve the OBC for submission to both NHS 

LothianNHSL Board and the Scottish Government. 

4.3.20 On 25 January 2012 the NHS LothianNHSL Board approved the OBC for 

the RHSC/DCN project, subject to approval of arrangements to acquire land and 

access rights by the lender committees. The Board at the meeting were advised that 

the impact of the change of funding route had resulted in the timescale originally 

proposed for the RHSC development being delayed due to the need for extra work 

on the DCN aspects of the development. Additional governance layers were also 

required by Scottish Futures Trust and funders’ lawyers. Jackie Sansbury, NHS 

Lothian also reminded the Board the process had been subject to several reviews by 

SFT, as well as a gateway review. She commented the Scottish Government Health 
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Department had seen the draft OBC and were represented on the Project Board. 

Jackie Sansbury advised if the Board approved the OBC, it would then be formally 

submitted to the Scottish Government Health Department. 

4.3.21 In relation to the governance /management of the project the Vice Chair of 

the Board commented at the meeting of 25 January 2012 that: 

“moving forward it would be important at Board level to agree how the 

Board governed the project and suggested this should be through trusting 

the project team to provide exception reports on progress, as well as 

providing support to both Mrs Goldsmith and Mrs Sansbury recognising 

they already had substantive and strategically important jobs to undertake 

in their own right.” 

 

4.3.22 The Chair advised the meeting that Price Waterhouse Cooper had reviewed 

management capacity. Susan Goldsmith, Director of Finance reported that the 

Project Board had received a paper proposing the team be enhanced by a further 

four staff members, one of whom was to have the necessary commercial experience 

required for the next phase of the project. She advised the Board that the enhanced 

staffing requests would need to be agreed by the Finance and Performance Review 

Committee. 

4.3.23 In terms of board assurance, Susan Goldsmith advised the NHS 

LothianNHSL Board at the said meeting that the Project Board would report to the 

Finance and Performance Review Committee, which would also approve its scheme 

of delegation. One of the board members commented whilst she welcomed this 

position, it would be important for the board to be assured by the chair that project 

oversight arrangements were adequate. The chair advised he would discuss an 

appropriate mechanism with the vice-chair, Mrs Goldsmith and Mrs Sansbury. 

4.3.24 A letter which confirmed NHS LothianNHSL Board’s approval of the OBC 

dated 30 January 2012 was sent to SGHD. 

4.3.25 Issus regarding the OBC required to be discussed with NHS LothianNHSL, 

SFT and SGHD in early 2012 and these were resolved. The status regarding 

approval of the OBC as at 17 April 2012 was confirmed in a letter from Nicola 
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Sturgeon (at the time Deputy First Minister and Cabinet Secretary for Health, 

Wellbeing and Cities Strategy) to Sarah Boyack MSP . An extract from this is as 

follows: 

“…. There were a number of outstanding issues associated with the 

Outline Business Case which have subsequently been resolved with the 

NHS Board. The approval of the Capital Investment Group is subject to 

conclusion of the Supplementary Agreement with Consort regarding the 

land swap and associated commercial issues. It is important that these 

issues are satisfactorily resolved prior to the launching of any 

procurement in order that there is a level playing field for all bidders 

concerned and that there is a robust position from which the Board can 

proceed with the project.   

….” 

 

4.3.26 The Scottish Government’s CIG considered the OBC for the RHCYP/DCN 

project using expediated procedures and by letter dated 18 September 2012 they 

approved the OBC. The comments to the Chief Executive of NHS LothianNHSL 

within the letter were: 

“Following CIG's original consideration of the project the Board were 

informed that approval of the OBC would be conditional on receipt of 

planning approval in principle and approval by funders of the existing PFI 

contract at Little France to the land and commercial changes required 

(encapsulated in Supplementary Agreement 6). Now that these conditions 

have been fulfilled CIG have recommended approval and l am. pleased to 

inform you that I have accepted that recommendation and now invite you 

to submit a Full Business Case.” 

 

4.4 Outline Business Case  

4.4.1 The OBC that was approved by the NHS LothianNHSL Board in January 

2012 set the governance and management structures for the project. The structure 

set out in the diagram below was designed to provide clarity on the project. 
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4.4.2 The OBC commented on the delegation that the Project Board had at this 

stage of the project namely to approve the following on behalf of the Finance and 

Performance Review Committee: 

• OJEU notice for the project at Little France. 

• Pre-qualification questionnaire for interested organisations.  

• Scoring methodology for pre-qualification submissions to short-list three 

bidders. 

 

4.4.3 The Project Team (from the OBC) at this stage was comprised of the 

following personnel: 
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The Project Manager was Davis Langdon and there were two Project Clinical 

Director – DCN and RHSC  

 

4.4.4 There were 11 workstreams set up to move the project through to financial 

close. These were:  

• Project Management Executive 

• Procurement Coordination 

• Design and Construction 

• Facilities Management 

• Cost Consultancy 

• Commercial 

• Finance 
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• Legal 

• Equipment 

• Business Case 

• Enabling works 

  

4.4.5 A fixed term Reference Design Team were appointed to develop designs to 

the stage require for the OBC and in preparation of procurement. External Advisors 

The workstreams met fortnightly and reported to the Project Manager.  See table 

below at section 30.9 for further details. 

4.4.6 The OBC set out the stakeholder involvement in the project as: 

“The stakeholders to the project can be summarised under six main 

headings:  

• NHS Lothian, comprising Lothian Partnership Forum, individual clinical 

design groups, Facilities Management, joint (support services) groups  

• RHSC + DCN combined project workstream groups 

 • Statutory authorities and public utilities including the Health and Safety 

Executive, City of Edinburgh planning department as well as other bodies 

such as Architecture and Design Scotland (A&DS) who are a statutory 

consultee through the planning process 

 • Funding comprising Lothian NHS Board, other NHS Boards, charities, 

the University of Edinburgh and the Scottish Government. 

 • Patient Focus and Public Involvement (PFPI) groups  

• Other Stakeholders comprising National Education Services Scotland 

(NES), core NHS Lothian sections and others. 

 

 Key stakeholders of the project are represented within the appropriate 

workstreams and, where required, at project board level.” 

 

4.4.7 In terms of the clinical design, the OBC outlined that the structure that was in 

place ensured that staff fed into the reference design, with representatives of 

departments participating in the design task groups. They engaged with their 

colleagues and the Project Team to develop and agree operational briefs that 
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reflected their requirements, and to review project designs and proposals and fed 

back to the design team. 

4.5 Governance Structure 2012 

4.5.1 The Inquiry has been informed that in 2012 the Project Team management 

structure for this Project within NHS LothianNHSL was as follows: 

 

4.6 Workstreams/Groups 

4.6.1 Within this period (December 2010 to December 2012), the governance 

structure of NHS Lothian had within it the following workstreams/ groups: were 

comprised in the Project:15 

  

15 N.B. that the period covered by this table includes the transition from a capital funded project to an 
NPD project. 
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Client Consultation/Operational Groups and Workstreams 

 
Name Role Who the workstream/group 

reported to. 
Procurement 

Coordination 
Developed and agreed the 

procurement elements of the 

projects including strategy and 

documentation. Guided the other 

technical subgroups in the 

development of their deliverables 
consistent with agreed procurement 

process. 

Workstream Progress Group 

(attended by workstream 

leads to monitor progress of 

each workstream). 
 
This workstream joined with 

Commercial Workstream to 

create a Procurement 

Deliverables Team which 

incorporated financial and 

legal advisors.  
Design and 

Construction (D & 

C) 

Addressed all technical non-clinical 

issues in relation to procurement of 

the facility 

Workstream Progress Group 

(attended by workstream 

leads to monitor progress of 

each workstream). 
 
The D&C workstream 

communicated with NHSL 

through the NHSL D&C Team 

Member. The workstream 

lead communicated on a 

regular basis with the other 

workstream leads to 

coordinate and maintain 

consistency across the 

project. 
 

Facilities 

Management 

(FM) 

Assisted and advised the 

BoardNHSL to ensure the reference 

design took due cognisance of how 

FM services could be effectively 

Workstream Progress Group 

(attended by workstream 

leads to monitor progress of 

each workstream). 
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Name Role Who the workstream/group 
reported to. 

delivered during the operational 

phase.  
During the NPD procurement 

process and until Financial Close, 

the FM work-stream worked with the 

design team and the BoardNHSL to 

develop FM Service Level 

Specifications (SLS), tender 

documentation, payment 

mechanism and interface 

agreements, which ensured the new 

facility was effectively and efficiently 

maintained 

 

Cost Consultancy 

(part of 

commercial 

services support) 

Assisted and advised the 

BoardNHSL in respect of RHSC and 

DCN capital value, life-cycle costing 

and change control processes 

during the development of the 

reference design and during the 

NPD procurement process up until 

Financial Close 

Workstream Progress Group 

(attended by workstream 

leads to monitor progress of 

each workstream). 
 

 

Finance 

(commission 

management) 

Supported by Ernst & Young to 

provide financial advisory services 

for the pre-construction and 

procurement phases  

Project Management 

Executive. 
 

 
Commercial Prepared the finance model, 

financial elements of tender 

documents and financial appraisal 

procedures. 

Workstream Progress Group 

(attended by workstream 

leads to monitor progress of 

each workstream) 
 
Led by Ernest & Young 

Legal Board was supported by 

MacRoberts LLP to provide legal 

advisory services for the pre-

Project Board 
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Name Role Who the workstream/group 
reported to. 

construction and procurement 

phases of the project.  
Equipment Was responsible for determining the 

facility-wide equipment 

requirements. This group was 

tasked with confirming the users’ 

ultimate equipment requirements for 

inclusion within the procurement 

model. This role also considered the 

replacement and transfer strategies 

in place within the RHSC and DCN 

facilities in the term leading up to 

facility hand-over. 

Workstream Progress 

Group (attended by 

workstream leads to 

monitor progress of each 

workstream). 
 

Workstream formed of 

NHS staff and other staff 

providing professional 

support where required 

e.g., general medical 

physics equipment 

manager, Xray, anaesthetic 

services manager. 
Business case Purpose was to deliver both the 

Outline Business Case and Full 

Business Case in accordance with 

key milestones. 

Workstream Progress Group 

(attended by workstream 

leads to monitor progress of 

each workstream). 
 
Work-stream comprised: 

NHSL Project Director, 

Associate Director of Finance, 

Capital Planning Project 

Manager and EY Financial 

Advisor; the NHSL Service 

Planning Project Manager 

and the Technical Advisors 

contribute as required. 
 
Task group for DCN and one 

for RHCYP 
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Name Role Who the workstream/group 
reported to. 

Enabling works Management and coordination of 

enabling works. Split into clinical 

and site wide. 

Workstream Progress Group 

(attended by workstream 

leads to monitor progress of 

each workstream) 
Clinical Support Ensured the clinical needs and 

interests of the project were fully 

incorporated. NHSL engaged clinical 

and operational staff, through the 

NHSL Project Team, to inform and 

review the Reference Design. 
They had a responsibility to ensure 

that the design and planning reflect 

clinical operational need and best 

practice.  

Reported to the Project Core 

Group. 
 
 

Reference Design 

Team 
Production and management of the 

Board’sNHSL’s Reference Design 

for RHCYP and DCN. 

Reported to Workstream 

Progress Group. 

Communications 

Group (Task 

Group 3) 

Remit was to build specific 

communication strategy and 

deliverables based on NHSL 

communication strategy 

Reported to Project Core 

Team. 
 
Chaired by Project Director 

Workforce 

Planning Group 

(4) 

Remit was to inform the workforce 

requirements for the new building 

and new model of care. 

This had two subgroup which 

reported to it: Workforce 

Planning Sub Group DCN 

and Workforce Planning Sub 

Group RHSC. 
 
Held quarterly. 
 
Reported to Project Core 

Group 
Risk Workshop Remit was to review risk status and 

update on mitigation of risk 

management plans 

Reported to Project 

Management Executive. 
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Name Role Who the workstream/group 
reported to. 
Facilitated by the Project 

Manager. 
Met monthly 

Cost Group (Task 

Force 6) 
 Reported to the Project Core 

Group 
Delivery Group 

(Task Group 7) 
  

Reported to the Project Core 

Group 
Project Team 

meetings 
(2012,2013, 2014 

2015, 2018) 

Internal teams catch ups. A general 

team meeting 
Any issues raised would be 

reported to the appropriate 

group and if require the 

Project Core Group. 
 
 

Management of Client Groups/Workstreams and External Consultation workstreams  

 
 

Name  Role Who the workstream/group 
reported to structure. 

Project 

Management 

Executive 

Not a specific workstream. Liaised 

with all workstreams to monitor 

progress and ensure project 

proceeding.  

Project Board 
 
Comprised of Project 

Director, Commission 

Director Lead Project 

Manager, Legal Lead and 

Finance lead. 
 
Met fortnightly 

Workstream 

Progress group 
2011 

Attended by workstream leads. 

Monitor overall progress of 

workstreams against the 

programme. It sets tasks and 

agrees coordination between 

workstreams 

Reported to Project 

Management Executive 
 
Internal project managers 

meeting for internal 
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Name  Role Who the workstream/group 
reported to structure. 
management purposes. 

Information gathering pre-

procurement. 
 
Met Monthly 

Project Sponsor 

Meeting 
(2010 – 2012) 

Provided the project sponsor with 

an update on project progress 

including the business case. 

Reported to Project Board 
Monthly meetings 

Patient Focus 

Public Involvement 

(PFPI) DCN (Task 

Group 5a)  

This was part of the consultation 

process required for the planning 

application. Ensures effective 

involvement of children, young 

people and their carers on key 

aspects of the project. 

Communication Task Group 
 
Reported to Project Core 

Group 

Patient Focus 

Public Involvement 

(PFPI RHSC (Task 

Group 5b) 
 

This was part of the consultation 

process required for the planning 

application. Ensured effective 

involvement of children, young 

people and their carers on key 

aspects of the project. 

Communication Task Group 
 
Young Peoples Group 

reported to this Task group. 
 
Reported to Project Core 

Group 
Peer Review The remit was to provide a 

strategic project advisory function 
Reported to Project Board 
 
Consisted of Project Director 

and lead representatives 

from the technical advisory 

team. 
Met monthly 

BREEAM Group This was responsible for 

management and monitoring of 

BREEAM status including design 

and briefing interface 

 

Planning Meeting Remit was to integrate the planning 

and transport departments of 
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Name  Role Who the workstream/group 
reported to structure. 

Edinburgh City Council into the 

design process 
RHSC and DCN 

Working Group 
(2011) 

Project Working Group which was 

to review and deliver key stage 

review documents. 

This was anAn informal 

workstream with SFT to 

enable progress of their Key 

Stage Reviews 
Commercial 

Workstream 
(2011-2012) 

Internal meeting which met pre-

procurement stage 
 

Procurement 

Workstream 
(2012- 2013) 
 

Internal meeting which included 

relevant external advisors 

(financial) for development of the 

commercial aspects prior to 

procurement 

Used to be called the 

Commercial Workstream 

above 

Core Evaluation 

Team 
(2012-2014) 

This was an internal meeting, with 

advisor input, to bring together 

procurement scores, agree 

feedback and prepare reporting. It 

reported to the Programme 

Steering Board and onwards to 

Finance & Resources Committee.  

 

RHSC and DCN 

Steering Group 
2010 – 2011 

RHSC + DCN Adjacency Matrix Different from latter group of 

same name. 

Project 

Stakeholder Board 
(2011- 2013) 

Informed RHSC and DCN 

stakeholder groups and 

organisations of progress 

Reported to Project Board 

Capital 

Management 

Group  
(2011, 2013, 2015) 

Internal informal weekly meeting 

which reviewed progress and 

issues affecting projects at RIE 

 

 

 

4.7 SFT concerns re Governance. 
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4.7.1 In January 2011, SFT had concerns about the Project Team and the lack of 

someone with PPP experience. . 

4.7.2 This was re-iterated in a meeting between SFT, Scottish Government and 

NHS LothianNHSL on 1 February 2011. NHS LothianNHSL provided to this meeting 

an overview of the Project organisation and structure and advised that Jackie 

Sansbury would be the client and Susan Goldsmith would lead the procurement. It 

was agreed that NHS LothianNHSL would set this out in a document to ensure a 

common understanding and to reflect the different roles and responsibilities e.g., the 

distinction between the Project Board and Project Team. 

4.7.3 At this meeting, the role of the Project Director was discussed and the need 

to ensure that the complex project was appropriately led and supported. It was 

acknowledged the need to undertake a capability assessment of the current Project 

Director with a view to identify any gaps that required to be filled. It was explained 

that due to the structure used in Lothian Health BoardNHSL, this meant that whoever 

led the project could only do so through a director and not direct to the CEO. 

4.7.4 On 23 February 2011, Donna Stevenson, SFT reminded NHS LothianNHSL 

of the need to set out in a document the purpose in the proposed Strategic Board 

meetings and the Working Group meetings and referred to the SCIM guidance in this 

area. The Inquiry assumes that this was in reference to the Guidance examined in 

section 29.9 below. 

4.7.5 On 11 March 2011, SFT highlighted the need to have one senior lead for the 

project – the Senior Responsible Officer. This was “vital for the ongoing decision 

making, direction and management of the project”. At that point in time SFT were 

unclear whether this was Jackie Sansbury as she was named in the structure as the 

“Client Lead” or Susan Goldsmith who was named as the “Procurement lead”. 

4.7.6 SFT’s concerns regarding the governance of the project were raised in the 

letter dated 1 June 2011 to Jackie Sansbury, NHS Lothian .. SFT stated that in their 

view the skills and experience of the Project Director and the Project Team were of 

“vital importance” in the successful delivery of the project. They pointed out that 

there were additional demands on a Project Team on revenue funded projects as 

compared with capitally funded construction projects and the Project Team required 
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experience to manage the advisory input into the project. They felt this would be 

difficult if the advisors were the sole source of experience on key aspects of the 

project. 

4.7.7 Within this letter SFT gave advice that it was not sensible to appoint advisors 

with significantly overlapping remits (SFT view was that that was the situation with 

the technical advisory appointments at that stage) and were concerned that the 

architects who were employed on the reference design of the project were not 

restricted from working for one of the bidders. Overall, they stated “we do not believe 

that the current project team has sufficient experience of PPP project delivery and 

would look to agree with you a change to this resource at the earliest opportunity and 

certainly well before the commencement of procurement.” It was envisaged that SFT 

would attend both the Project Board and Working Group meetings.  

4.7.8 Gordon Shirreff was seconded to NHS LothianNHSL by SFT in June 2011 for 

5 weeks to mitigate the concerns of SFT regarding the PPP experience within the 

project team. The intention was that he would provide input as a member of the 

Project Team to the development of the OBC. When this was proposed by SFT there 

was a concern from NHS Lothian. NHS LothianNHSL. NHSL set out terms of 

reference for the secondee’s temporary involvement with the NHS LothianNHSL 

team which limited the areas of involvement to procurement and the business case. 

Any views expressed by Gordon Shirreff re the management and administration of 

the project were not to be taken as the view of SFT. The Project Director stated that 

any comments made by the SFT secondee outwith the terms of reference were of 

his own making. 

4.7.9 At a Project Working Group on 16 June 2011, Gordon Shirreff stated that he 

was personally preparing at his own initiative a 'Project Governance' paper and 

confirmed this is not a SFT document or view. The Working Group was advised that 

the Project Board had previously discussed and agreed the governance structure for 

the project and that it followed NHS Lothian GovernanceNHSL governance structure. 

It was decided that Gordon Shirreff was to forward the proposal to Brian Currie, 

Project Director in the first instance for consideration. This paper was referred to in 

the PWC report (see section 8.1.6) where they commented that it “contained a 

number of recognised best practice processes”. 
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4.7.10 On 16 June 2011, Susan Goldsmith, Director of Finance, NHS LothianNHSL 

wrote to Peter Reekie, SFT; and in relation to the SFT concerns re the experience of 

the Project Team stated: 

“Your assertions regarding the project director and team capacity are not 

evidenced given the established resource and governance in place for this 

project. We have already acknowledged the need to supplement the team 

and governance in respect of the project procurement route now required. 

We are grateful for the short-term support offered by SFT in this regard. 

We will work with you and SGHD to seek such additional input into the 

team, within the confines of staff governance and procurement rules. Our 

advisory team has just been appointed and scopes agreed to ensure no 

overlap of service provision. We are happy to share this with SFT as part 

of the ongoing project support.” 

 

4.7.11 Susan Goldsmith in her statement to the Inquiry (April 2022), in relation to 

describing the secondment of Gordon Shirreff, stated “After this short period, it 

became clear that the team, with advisers, already had a sufficient mix of experience 

and his role was no longer required.” 

4.7.12 At a meeting of the Project Board on 3 July 2011 again SFT raised 

concerns regarding the composition of the Project Team: 

“AB stated on behalf of SFT that they continue to believe that there is 

duplication of technical advisory duties through the employment of both 

Mott MacDonald and Davis Langdon. This was refuted by NHSL and BC 

explained that complimentary skills and experience have been 

deliberately specified with no overlap of duties of doubling up of fees.” 

 
4.7.13 On 5 July 2011, a meeting took place between NHS LothianNHSL, SFT and 

the Scottish Government. In relation to the Project Team the discussion at the 

meeting was as follows: 

“NHS Lothian confirmed that they did not agree with the sections in SFT’s 

letter regarding the level of capacity within the NHS Board to support a 
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NPD procurement, but they had, had commissioned PWC to do a stock-

take on the governance arrangements supporting the projects.  

Susan Goldsmith was due to meet Cameron Reevie on 5 July to discuss. 

It was clear from discussion that the individual seconded into NHS Lothian 

from SFT needed to add value to the ongoing work within NHS Lothian. 

There were questions over the role and remit of that individual and there 

were to be discussions internally within SFT as to the work undertaken 

and consideration as to whether ongoing engagement of that resource 

was indeed required and indeed did add value.” 

 

4.7.14 On 12 July 2011, a meeting to discuss the RHCYP/DCN project took place 

between Scottish Government, NHS LothianNHSL and SFT. The Chief Executive of 

NHS LothianNHSL stated that the meeting was “to mutually agree the respective 

accountabilities and responsibilities for the RHSC/DCN project, in respect of Scottish 

Government, SFT and NHS Lothian." In relation to governance the key points of the 

meeting were: 

• SFT stressed accountability for delivering the project remained with NHS 

LothianNHSL and its Accountable Officer and that accountability for the 

wider NPD programme rested with SFT. Therefore, SFT would generally 

act in a supporting/advisory capacity. 

• SFT reiterated concerns about the strength of the project team and sought 

clarification that the PWC review of the project arrangements would 

include both governance and project management aspects. NHS 

LothianNHSL  confirmed this was the case and the review would ensure 

the necessary skill set were in place at Director and sub-Director level to 

ensure the proper delivery of the project. 

• NHS LothianNHSL recognised the points made by SFT about the 

complexities of the competitive dialogue process and accepted currently 

NHS LothianNHSL would need more capacity in this area, although it was 

noted the project had not reached that stage 
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4.7.15 SFT issued comments and issues for clarification on the OBC shortly after 

22 December 2011 and in relation to governance referred to the PWC report (see 

below) and the requirement of delegation to the Project Board to simplify decision 

making. SFT expected the extent of this delegation to be greater as the project 

moved to the procurement stage. For further information on SET ‘s involvement in 

the OBC please see section 3127.6 of this paper. 

4.7.16 SFT reiterated their concerns in the Pre -OJEU Key Stage Review 1: : 

“SFT has consistently commented that the team need to include a further 

resource with sufficient relevant commercial PPP experience: this is in 

addition to the proposed contract manger whose main focus appears to 

be on specification during procurement and the contract management 

thereafter… SFT has made a number of recommendations as to 

resourcing throughout the project and is content with the resourcing which 

is in place. NHSL has advised that Susan Goldsmith is the executive 

director responsible for the project and that Brian Currie reports to her. 

SFT recommends that the Board communicates to bidders and others 

involved in the projects a clear reporting and decision -making structure 

within the project team.” 

 

4.8 Price Waterhouse Coopers 

 

4.8 Price Waterhouse Cooper 

4.8.1 A meeting of the Project Board on 3 July 2011 commented on the 

appointment of Price Waterhouse CopperCoopers (PWC) as follows: 

“PWC have been commissioned to undertake a skills analysis of the 

NHSL Project Team following recently expressed belief from SFT (P 

Reekie letter to JKS of 1st June 2011) that the current project team has 

insufficient experience of PPP delivery and SFT would look to agree with 

NHSL a change to this resource at the earliest opportunity. PWC to report 

in August 2011.” 
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4.8.2 Full details of the PWC report published on 13 September 2011 can be found 

in section 1034.1 of the paper. 

4.8.3 At an Executive Management Team meeting on 6 December 2011, the 

Director of Finance commented that financial commissioning and commercial 

aspects of the Project Team needed to be strengthened and this would be 

undertaken through the Project Board. The Chief Executive of NHS LothianNHSL 

stated that the PWC report had been clear that the Director of Finance was 

responsible for the commercial aspects of the project, including the Consort 

negotiations. He emphasised that the person responsible for this aspect of the 

project would require to report directly to someone at Executive Management Team 

level. 

4.8.4 The NHS LothianNHSL Board mentioned the PWC report at a private 

meeting on 25 January 2012, namely that management capacity had been reviewed. 

The Board was advised that the Project Board had received a paper proposing the 

team be enhanced by a further four staff members, one of whom would have the 

necessary commercial experience required for the next phase of the project. This is 

the only reference the Inquiry is aware of in relation to the PWC report and its 

discussion at NHS Lothian BoardNHSL Board. The Inquiry understands that this 

issue was resolved by the deployment of additional resources made available to the 

Project Team. 

 

4.8.5 There was reference to the PWC report in the OBC. It set out that in August 

2011, NHS LothianNHSL had engaged PWC to conduct a review of the significant 

challenges and risks around the project. Appendix 3 of the OBC set out a summary 

of the PWC recommendations to NHS LothianNHSL together with the NHS 

LothianNHSL responses. In terms of governance (relevant to this paper) the NHS 

LothianNHSL action plan as at 4 November 2011 stated the following: 

“The role of the Project Director and Advisors  
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PWC recommendation :1.4 – the role of the Project Director should be re-

assessed to ensure the present incumbent is fully supported in all key 

facets of the project’s development. 

Agreed action: A matrix setting out the roles and responsibility of the 

internal team and advisors is being prepared for the Project Board and 

F&PR in December. 

 

PWC recommendation :1.5 – we see benefits for NHSL through a single 

lead advisor working under the Project Director to ensure that other 

advisors have specific project roles for clarity and avoidance of duplication 

of effort and cost. Additionally, some rationalization of the wide range of 

advisors could also be considered after a full assessment of their roles 

and relative value.  

 

Agreed action: This is already in place. Mott Macdonald are the single 

lead advisors for NHS Lothian. Rationalisation will take place as the team 

working on the reference design and suite of procurement documents 

complete their work. 

Governance Model 

 

PWC recommendation 5.1 – the key delivery and governance roles to be 

delivered by the Director of Finance and Chief Operating Officer should be 

identified and allocated with clarity, to avoid conflicts or duplication. The 

hands -on role for the Director of Finance in delivery would currently 

indicate the need for the “governance” roles to be with the Chief Operating 

Officer.  

Agreed action: This will be set out in the matrix of roles and 

responsibilities which will cover the different stages of the project. 

 

PWC recommendation 5.2 – to meet its role in moving the Project through 

key stages in project lifecycle NHSL must ensure that the Project Board 

reflects all main stakeholders with input as necessary to inform the Board 

or provide expert advice. The Board should increase its formal business 
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and provide an appropriate governance trail of discussion and decision 

making. 

Agreed action: The role and remit of the Project Board has been 

reviewed. Membership has been extended and a suite of reports will be 

considered by the Project Board. 

 

PWC recommendation 5.3 – it may be valuable to demonstrate robust 

governance within NHS Lothian by benchmarking its current internal 

arrangements and individual roles with that paper. 

Agreed action: see 5.2 and 1.4. 

 

PWC recommendation 5.4 – the current Project Governance and Internal 

Reporting Structures at Appendices 1 and 2 should be revisited to 

redefine more clearly the decision making and approval roles within 

NHSL, aiming for improved clarity and simplification. We appreciate that 

the balance between the cover of all key risks whilst avoiding duplication 

is never an easy task to achieve. 

Agreed action: Reporting structures reflect the Governance arrangements 

within NHS Lothian for a wide range of matters. It has been agreed by the 

F&PR Committee that there will be a delegation of authority to the Project 

Board and this will simplify decision making.” 

 

4.8.6 A report by the Director of Finance/Chief Operating Officer to the Finance 

and Performance Review Committee on 8 February 2012, had as its purpose to 

outline the resource and facilities requirements for the RHCYP/DCN project through 

the NPD procurement process and approval of the FBC. This was to ensure that the 

Project Team had the right level of resource and response to advice and guidance 

from SGHD and SFT during the OBC development. The report also addressed the 

PWC recommendations. 

4.8.7 The Finance and Performance and Review Committee was recommended by 

officials to: 

• Approve the recruitment of four posts to the NHS LothianNHSL Project Team:  
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o Commissioning Manager 

o Communications Manager 

o Contracts Manager  

o Project Accountant  

 

• Approve the secondment of a recognised PPP expert for the procurement 

phase of the project in a support role to the Project Director (as recommended 

by both SFT and PWC). 

•  Approve the resource for dedicated project time for the Director of Capital 

Planning & Projects and the Associate Director of Finance during the 

procurement phase of the project.  

•  Note the establishment of a Project Office suitable for the procurement phase 

of the project. 

 

This was agreed by the Committee at the meeting on 8 January 2012. 
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4.9 Key Stage Review16 

4.9.1 There was one Key Stage Review carried out within the period covered by 

this section of the paper. That was the Pre OJEU KSR. 

4.9.2 SFT and NHS LothianNHSL were working on this KSR throughout 2012. On 

9 March 2012, SFT wished to discuss the outstanding issues on the checklist with 

NHS LothianNHSL. On 30 April 2012, SFT reminded NHS LothianNHSL of the 

relationship between the design product review and the Pre ITPD KSR: 

“I attach the able of recommendations from the Project Review. As you 

will appreciate, SFT is not signing off on the design. Rather at the Pre 

ITPD KSR, we will look to the Board to confirm that it has taken account of 

and implemented the recommendations. Given that the reference design 

is now completed it would be useful at this stage if you could return the 

table confirming the implementation of the recommendations.” 

 

4.9.3 On 3 December 2012, SFT sent to NHS LothianNHSL the final draft KSR 

which had been reviewed by SFT’s second reviewer. SFT confirmed that a number 

of the recommendations reflected the stage of development of the ITPD and that 

SGHD would issue the funding letter. 

4.9.4 On 4 December 2012, SFT sent the signed Pre- OJEU KSR to Susan 

Goldsmith to sign on behalf of NHS LothianNHSL 

• In relation to the Pre-OJEU KSR report, it is worth noting that it points out 

that “NHSL advise that the Project Steering Board will approve the 

procurement documentation including evaluation criteria and make 

recommendations to the Finance and Performance Review Committee… 

SFT considers that this delegation scheme is appropriate but it 

recommends that the Project Steering Board is made explicitly aware of 

terms and that reference is made to it as part of the ongoing decision 

making of the Project Steering Board and within the project.” 

  

16 On Key Stage Reviews generally see Chapter 28; see also section 5.5. 
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4.10 Gateway Review 2 Resubmission 

4.10.1 In a report to the Finance and Performance Review Committee on 13 

September 2011, the Committee were advised that the project had been subject to 

Gateway Review 2 from 5-7 September 2011 and a draft report had been received 

by NHS Lothian. However, the Inquiry can find no discussion of the Gateway Review 

in the Minutes of the meeting of the Finance & Resources Committee on 13 

September 2011.NHSL.  

4.10.2 The Executive Management Team were informed of the grading from the 

Gateway review at a meeting as part of a general update on the RHCYP/DCN 

project at a meeting on 5 October 2011. 

4.10.3 A report to the Finance and Performance Review Committee for its meeting 

on 12 October 2011, provided members with the rating (amber /red) of the Review 

Team and the recommendations from the Review together with the corresponding 

actions by NHS Lothian. Again,NHSL. This was in the Inquiry can no find nocontext 

of a paper giving a general update on the RHSC and DCN project, including the key 

risks for the project. The minutes of the meeting, while indicating that there was 

some discussion of matters in relation to the project, do not specifically mention the 

recommendations and the actions that were proposed within the Minutes of the 

Committee meeting on 12 October 2011. 

4.10.4 In respect of the Gateway Review 2 resubmission, NHS LothianNHSL 

Board was advised of the Amber/Red status of the RHCYP/DCN project at a meeting 

of the Board (private) on 28 September 2011. The Board was advised this status was 

on the basis NHS LothianNHSL could not yet demonstrate it could ensure the 

delivery by Consort of aspects of the project to the same timescale as the rest of the 

project. 
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5. Procurement/inc. Design Development to 
Financial Close (January 2013 to February 2015) 
 

5.1 Overview of the period 

5.1.1 This period commenced with the preparations for taking the NPD project to 

the open market and ended when construction started on site, shortly after Financial 

Close.  

5.1.2 The level of project management and administration resources managing the 

development of the procurement documentation, evaluation process and commercial 

contract negotiations was high. The Project Team members at the time were 

supplemented by internal and external advisors concentrating on specialist areas of 

activity. All reported to a core group who were represented on each workstream. 

5.1.3 The activities undertaken included: Thefollowing a period of market testing/ 

engagement, the OJEU notice advertising the Project was published on 5 December 

2012.The Information Memorandum and Pre-Qualification Questionnaire (PQQ) was 

issued on 5 December 2012 to accompany the OJEU. The PQQ submission 

deadline for all bidders was 21 January 2013. The boardNHSL then had a period to 

review and evaluate the PQQ submissions. The PQQ evaluation and short list was 

issued by the BoardNHSL on 8th March 2013. The Invitation to Participate in 

Dialogue (the ITPD) was issued by the boardNHSL to all three bidders, including 

IHSL, on 11 March 2013. The competitive dialogue process ran from 11 March 2013 

until close of competitive dialogue on 13 December 2013.  

5.1.4 It was envisioned that the competitive dialogue process would comprise a 

series of meetings leading to the submission of a final tender by each of the bidders. 

A programme for the competitive dialogue set out key target milestone dates for the 

Project, as set out in paragraph 1.7 (Programme) of the ITPD. In general, all bidder 

issues had to be raised with the boardNHSL during the competitive dialogue period. 

This was because, once competitive dialogue closed, in line with the procurement 

regulations only fine tuning and clarification of bids were allowed in relation to each 

bidder’s submission (this being the Final Tender). In addition, a timetable of dialogue 
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meetings was set out in paragraph 4.2 (Timetable of Dialogue Meetings) of the ITPD. 

This original timetable referred to six dialogue meetings. The week before each of 

the dialogue meetings each of the three bidders required to submit an “informal 

submission” to the boardNHSL. There were five informal submissions in total set out 

in the ITPD.  

5.1.5 The competitive dialogue programme was extended by a period of eight 

weeks to achieve design compliance due to insufficient progress by the bidders. This 

longer programme was in line with the board’sNHSL’s initial estimate for the 

competitive dialogue programme (but at the outset of the Project, SFT had strongly 

encouraged the boardNHSL to adopt a shorter programme). This meant that there 

were additional five dialogue meetings beyond the programme in the ITPD, added 

after the fourth and fifth rounds of dialogue. 

5.1.6  A Draft Final Tender was submitted by bidders 21 October 2013. This was a 

“dry run” for the Final Tender. The Draft Final Tender was reviewed but not evaluated 

by the boardNHSL. This was because, the Draft Final Tender was used as a tool 

during the competitive dialogue period: for bidders to set out their solutions to the 

BoardNHSL; and for the BoardNHSL to provide subsequent feedback on whether 

aspects of the Draft Final Tender met the board’sNHSL’s requirements as set out in 

the ITPD. After the submission of the Draft Final Tender, a final dialogue meeting 

then took place between the boardNHSL and each bidder. At each final dialogue 

meeting, the boardNHSL provided its feedback to each bidder in relation to their 

Draft Final Tender. This meeting was also an opportunity for the boardNHSL to clarify 

any outstanding points with bidders. 

5.1.7  On 13 December 2013, the boardNHSL closed competitive dialogue. 

Bidders were then invited to submit a Final Tender on 16 December 2013 in 

accordance with the Invitation to Submit Final Tender (ISFT). The submission 

deadline for this Final Tender was 12 noon on 13 January 2014. The BoardNHSL 

had established a Core Evaluation Team to evaluate the Final Tender.  

5.1.8 The Project Director prepared a report dated 5 March 2014 for the board’s 

Finance & Resources Committee. This report recommended that IHSL be appointed 

as Preferred Bidder. The Finance & Resources Committee approved this 
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recommendation on 5 March 2014. On 6 March 2014 a further Core Evaluation 

Team meeting was held by the BoardNHSL and its advisors in relation to de-brief 

preparation and the first Preferred Bidder meeting. As authorised by the Finance & 

Resources Committee on 5 March 2015, the boardNHSL issued a Preferred Bidder 

letter to IHSL (following discussion of a draft) on 5 March 2014 (Preferred Bidder 

Appointment)..  

5.1.9 Once IHSL was selected as the Board’sNHSL’s preferred bidder, an intensive 

dialogue and design development with IHSL and their supply chain was undertaken 

by the boardNHSL. Again, the period was extended to allow fuller design progress, 

but Multiplex then ceased further design development for commercial reasons and 

this situation was then managed through to Financial Close and into site construction 

immediately thereafter. 

5.2 Committee and Board Approval 

 

5.2.1 At a meeting of the Finance & Resources Committee on 12 December 2012, 

the Committee considered a paper on the risk management for the RHCYP/DCN 

project. It was noted that this had been brought to the committee to give a sense of 

the risk involved with the work that had been undertaken with the project. Susan 

Goldsmith, Director of Finance, advised that this was a good example of a group 

handling risk well and was for the committee’s information. It was noted by the 

committee that the risk register was incredibly comprehensive and that the Project 

Team reviewed the register quarterly and updated the Project Steering Board on 

changes to risks or the addition of new risks. 

5.2.2 On 25 January 2013 a Project Steering Board meeting took place. This noted 

the three bids that had been received re the project. At this meeting, SFT requested 

that the programme to recommend bidders was accelerated but NHS LothianNHSL 

emphasised the importance of due and proper process. There was a discussion at 

this meeting on the accountability of both NHS Board and SFT in terms of making 

decisions about the project. Mike Baxter, SGHD confirmed that SFT’s role was one 

of procurement and governance and not technical or clinical and Peter Reekie, SFT 

stated that the legal liability always rested with the procuring body (NHS 
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LothianNHSL) as any contract is between that party and the Project Co. Mike Baxter 

reminded all present at the meeting that SFT are a wholly owned Scottish 

Government body providing independent assurance on behalf of Scottish 

Government.  

5.2.3 At a meeting on 22 February 2013, the Project Steering Board unanimously 

approved the recommendation that all three candidates were to be invited to 

participate in dialogue. Delegated authority for the Project Steering Board to approve 

the shortlist and proceed to competitive dialogue was approved by the Finance & 

Resources Committee on 13 February 2013. 

5.2.4 The Project Steering Board on 28 February 2014 approved that the 

recommended preferred bidder be submitted to the Finance & Resources Committee 

to consider at its meeting on 5 March 2014 and agreed to review the timing of the 

public announcement to ensure proactive release. 

5.2.5 The Finance & Resources Committee meeting on 5 March 2014 received an 

update on the procurement process. The Committee were advised that the Project 

Steering Board now had a preferred bidder and sought endorsement from the 

Committee. Assurance statements were provided by Legal (MacRoberts), Technical 

(Mott MacDonald) and Financial Advisors (Ernst & Young). The Committee also 

noted the completion of the Key Stage Review (Appointment of Preferred Bidder) by 

the SFT. The Committee agreed unanimously to approve the recommendation of the 

Project Team, as endorsed by the Project Steering Board, to appoint Integrated 

Health Solutions Lothian as the preferred bidder for the development of the 

RHCYP/DCN project and to authorise the Project Director to issue the formal 

Preferred Bidder Letter and the two associated unsuccessful bidder letters. 

5.2.6 A report was prepared for the Finance & Resources Committee meeting on 

31 January 2014 by Sorrel Cosens, Project Manager, which set out the proposed 

approach and dates for reporting on the FBC. 

5.2.7 The FBC was written following the Scottish Capital Investment Manual (the 

2011 update). Before submission to the Scottish Government, within NHS 

LothianNHSL the business case went through (i) the Project Board, which included 

the Project Director, Clinical Director and clinical service representatives, the leads 
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for Finance and Commercial (on 20 June 2014); (ii) Finance & Resources Committee 

(on 14 March 2011, 14 December 2011, 9 July 2014 and 11 March 2015) and then 

(iii) NHS LothianNHSL Board (on 23 March 2011, 25 January 2012, 6 August 2014 

and 1 April 2015).  

5.2.8 As the FBC described services to patients from Borders, Fife, Dumfries and 

Galloway, Fife, Forth Valley and Tayside, these NHS Boards also had to approve the 

elements that described the impact on their population and finances (see section 

2824 of this paper). 

5.2.9 On 20 June 2014, the Project Steering Board approved the recommendation 

from the Project Director that the FBC, with some agreed changes, be submitted to 

the Finance & Resources Committee and the NHS LothianNHSL Board. 

5.2.10 The Lothian Capital Investment Group met on 8 July 2014 and the cover 

paper for the RHCYP/DCN FBC, as submitted to Finance & Resources Committee 

was noted. 

5.2.11 At a meeting of the Finance & Resources Committee on 9 July 2014, the 

Committee agreed to approve the submission of the FBC for RHCYP/DCN with a 

recommendation that it should proceed to CIG. The Committee also agreed to 

recommend to the Board that, subject to the approval of the FBC by the Scottish 

Government, the approval of the final terms of the NPD project agreement and 

associated contract documentation would be delegated to the Finance & Resources 

Committee. It also agreed to recommend to the Board that, subject to the approval of 

the final terms of the project agreement by the Finance & Resources Committee, the 

signing of the project agreement at the financial close be delegated to the Chief 

Executive or the Director of Finance for NHS LothianNHSL. 

5.2.12 NHS LothianNHSL submitted the FBC to Mike Baxter, SGHD for 

consideration by CIG on 10 July 2014. The NHS LothianNHSL team provided a 

presentation on the FBC to CIG on 5 August 2014.  

5.2.13 A FBC report was submitted to the NHS LothianNHSL Board for the 

meeting in August 2014. The NHS LothianNHSL Board approved the FBC on 6 

August 2014. The Board delegated authority to its Finance & Resources Committee 
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for approval of the final terms of the NPD Project Agreement and associated contract 

documentation. The Board approved that the signing of the Project Agreement at 

Financial Close be delegated to the Chief Executive or the Director of Finance for 

NHS LothianNHSL. 

5.2.14 The Chief Executive of NHS LothianNHSL advised Mike Baxter, SGHD that 

the NHS LothianNHSL Board had approved the FBC by letter dated 7 August 2014... 

5.2.15 CIG raised comments with NHS LothianNHSL on the FBC and NHS 

LothianNHSL responded to these before CIG approved the FBC. 

5.2.16 The Scottish Government issued a letter to the Chief Executive, NHS 

LothianNHSL dated 12 February 2015 confirming that they were content that the 

Pre– Financial Close KSR had been satisfactorily concluded and invited NHS 

LothianNHSL to proceed to financial close.  

5.3 Full Business Case 

5.3.1 The FBC was developed using the Scottish Capital Investment Manual 

guidance. It was based on NHS Lothian’sNHSL’s Outline Business Case (OBC) for 

the RHCYP/DCN that was approved by the Scottish Government in September 

2012. 

5.3.2 The FBC expanded on the project management arrangements described in 

the OBC. This included responsibilities in the period up to financial close, the 

construction and commissioning phase, and the 25-year operational term of the 

contract. The latter not being relevant for the purposes of this paper.  

5.3.3 The FBC provided (as at 15 March 2015) a snapshot of how NHS 

LothianNHSL envisaged the governance structure and reporting framework during 

completion of procurement up to financial close and during the construction and 

commissioning phase: 
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5.3.4 It described how the Director of Finance for NHS LothianNHSL was the 

Senior Responsible Officer, chairing the Project Steering Board and reporting to the 

Finance & Resources Committee. 

5.3.5 The FBC provided a list of the responsibilities of each of the levels within the 

governance structure in the above diagram: 
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5.3.6 The FBC also detailed the role and responsibilities of the key figures with the 

governance of NHS LothianNHSL during this period: 
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5.3.7 The FBC outlined the team of external advisors that were supporting the 

NHS LothianNHSL Project Team through this period. The table below sets out what 
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the roles and responsibilities were of these advisors both before and after financial 

close: 
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5.3.8 The FBC detailed the support to these governance functions which were a 

range of reports, including the Project Progress (dashboard), Risk Register Report, 

Financial Report and a range of supplementary reports. In terms of responsibility 

under the Project Agreement, in the construction and commissioning phase, the 

Project Company were responsible for providing information on their progress 

against the programme. While in the operational phase the Project Company 

reporting, formed part of the performance management and payment mechanism 

arrangements as a part of the Project Agreement, managed through NHS 

Lothian’sNHSL’s Contract Manager.  

5.3.9 All reports were commissioned on behalf of the Project Steering Board by the 

Project Management Executive and submitted for approval. Regular progress reports 

were submitted to the Lothian Capital Investment Group and the Finance & 

Resources Committee as part of internal governance requirements. 

 

5.4 Workstreams/Groups 

5.4.1 Within this period (January 2013 to February 2015), the governance structure 

of NHS LothianNHSL had within it the following workstreams/groups: 

 
“Client” Consultation/Operational Groups and Workstreams 

 
Name Role Who the 

workstream/group 
reported to 
structure/comments 

Legal and Commercial 

Workstream 
Worked on the legal 

agreement and land matters 

supported by MacRoberts. 
 
Incorporated the funding/ 

finance workstream (see 

right). Supported by Ernst & 

Young to provide financial 

Reported to Project Core 

Team. 
 
In early stages of NPD 

procurement there was a 

separate funding 

workstream led by Carol 

Potter (Associate Director of 
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advisory services for the 

pre-construction and 

procurement phases. 
 
Prepared In particular, 

prepared the Finance 

Model, Financial elements 

of tender documents and 

financial appraisal 

procedures 

Finance) together with 

Ernest Young and SFT.  

Then this was incorporated 

into Legal and Commercial. 

Procurement Workstream 
(2012 to 2013) 

Internal meeting including 

relevant external advisors 

(financial) for development 

of the commercial aspects 

prior to procurement 

Reported to Project Core 

Team. 
 
Used to be called the 

Commercial Workstream 
IPCT Lead Workstream Infection control nominated 

IPCT nurse attended project 

design development 

workshops etc 

Reported to the project Core 

Team 

Design and Construction The Project Team would 

assist in the evaluation of 

the RDD packs submitted by 

IHSL. The team would 

advise on issues 

surrounding the proposed 

design and check for 

compliance with current 

standards and regulations 

and Financial Close 

documents. 
 
Addressed all technical non 

– clinical issues in relation to 

procurement of the facility 

Reported to Project Core 

Team. 
 
Led by Project Director 

Facilities Management (FM) Assisted and advised the 

BoardNHSL to ensure the 

Project Core Team 

(attended by workstream 
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reference design took due 

cognisance of how FM 

services can be effectively 

delivered during the 

operational phase.  
During the NPD 

procurement process and 

until Financial Close, the FM 

workstream worked with the 

design team and the 

BoardNHSL to develop FM 

Service Level Specifications 

(SLS), tender 

documentation, payment 

mechanism and interface 

agreements, which ensured 

the new facility was 

effectively and efficiently 

maintained 

leads to monitor progress of 

each workstream). 
 

 

 

Clinical Support Clinical Management Team 

which was responsible for 

ensuring that design and 

planning reflect clinical 

operational need and best 

practice. They ensured that 

an efficient, practical, 

functional facility was 

achieved through the 

construction phase. 

 
Reported to the Programme 

Steering Board through 

reports from the Lead and/or 

Project Director 

Clinical Services 

Commissioning 
Responsible for the overall 

NHS commissioning and 

service migrations to the 

Facility and 

decommissioning of the old 

facilities. This included 

aligning familiarisation and 

 
Reported to the Programme 

Steering Board through 

reports from the Lead and/or 

Project Director. 
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commissioning of the 

building, the equipment and 

the services to ensure the 

building is ready for 

occupation. 

Led by Head of 

Commissioning 

RHSC and DCN Steering 

Board Commercial 

Subgroup  
(2014 to 2015) 

Contract negotiation Reported to Programme 

Steering Board and onto the 

Finance & Resources 

Committee. 
Art and Therapeutic Design 

Steering Group 
(2014 to 2019) 

This was a group set up to 

agree the charity funded art 

and therapeutic design 

enhancements to the 

RHCYP and DCN building. 

Its remit was to decide on 

projects which would 

improve the environment 

and experience of the 

building for patients, families 

and staff.  

 

Led by Project Manager 

(Sorrell Cosens). Reported 

to the Steering Group 

Information and 

Communication Technology 

(ICT) 

 Reported to the Programme 

Steering Board and onto the 

Finance & Resources 

Committee. 
Led by Clinical Support 

Project Manager 
Communications Task 

Group 
2009 to 2019 

Internal management 

meeting. Remit was to build 

specific communication 

strategy and deliverables 

based on NHSL 

communication strategy 

 

 

Equipment Group 
(2013 to 18) 

Was responsible for 

determining the facility-wide 

Reported to RHSC/DCN 

Commissioning Group. 
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equipment requirements. 

This group was tasked with 

confirming the users’ 

ultimate equipment 

requirements for inclusion 

within the procurement 

model. This role also 

considered the replacement 

and transfer strategies in 

place within the RHSC and 

DCN facilities in the term 

leading up to facility hand-

over. 
The Equipment work-stream 

assisted in the evaluation of 

the RDD packs submitted by 

IHSL 

 

Community Benefits 
(2014 to 2019) 

Working group which 

managed the delivery of the 

Community Benefits 

provision by IHSL and their 

supply chain. 

Reported to the Programme 

Steering Board and onto the 

Finance & Resources 

Committee. 
 
Jointly managed with IHSL’s 

supply chain. Early 

successful engagement with 

schools, for example, 

counted towards Community 

Benefits Targets in Project 

Agreement 
Interior Design  
(2014) 

Design Review Process Reported to the Project 

Director and then to the 

Project Steering Board 
Legal and Insurance PB to 

FC 
Procurement stage – 

contract negotiation 

discussion 

Reported to Project Steering 

Board and on to Finance & 

Resources Committee 

through the Director of 
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(2014) This was related to 

the Legal and Commercial 

Workstream 

It involved specific 

insurance advice, but that 

feed into the legal and 

commercial negotiations. 

 

 

Capital Planning and 

Projects. 

Little France Campus 

Working Group 
(2013 to 2016) 

Supported the operational 

running of the RIE site 

during five years as the 

major programme of works 

began in support of 

RHSC/DCN Reprovision 

Principally this a 

management group 

established to connect the 

operational relationship 

between RHCYP/ DCN and 

RIE. Was not part of the 

governance regimes. 

 
Included in the 

RHCYP/DCN project 

agreement and participation 

formally agreed by Consort 
Redesign Steering Board 
(2012 to 2016) 

Responsible for agreeing 

and overseeing the overall 

project redesign plan for the 

future provision of the 

hospital services. 
 
Service redesign not 

building design 

A service management 

board established to report 

to the respective Senior 

Management 

Teams/Service Directors 

and the project’s 

Programme Steering Board. 

Redesign in this context is 

about the clinical service 

model, not the building 

design. (i.e., how patients 

are to be treated under 
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various conditions and what 

staffing is required). 
Project Teams Meetings 
(2012, 2013, 2014, 2015, 

2018) 

Internal teams catch ups  

NHSL Consort 

(2010, 2013 to 2017) 

 This was the management 

team engaging with Consort 

management (i.e., the PFI 

operator for the Royal 

Infirmary of Edinburgh- 

RIE). A forum to ensure 

progress with the interface 

arrangements, clinical 

enabling works (such as 

Critical Care, Pharmacy, etc 

in the RIE) and external 

enabling works (e.g., flood 

protection, site service 

removals, etc). In the latter 

stages, SFT also attended 

some of the NHSL/Consort 

meetings.  
 

 
 
Management of Client Groups/Workstreams and External Consultation  

 
 
Name Role Who the 

workstream/group 
reported to 
structure/comments 

Project Core Team /Project 

Management Executive 
Workstream leads reported 

to this group. Leads were -

Strategic Management, 

legal & Commercial, 

External Advisors attended 

when required 
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-Facilities Management 
-Design and Construction 
 
Not a specific workstream. 

Liaised with all workstreams 

to monitor progress and 

ensure project proceeding. 
Core Evaluation Team 
(2012 to 2014) 

Internal meeting – 

Procurement stage 
Internal meeting, with 

advisor input, to bring 

together procurement 

scores, agree feedback and 

prepare reporting – to the 

programme steering board 

and onwards to Finance & 

Resources Committee 

 
Charities Forum 
(2014 to 2019) 

Stakeholder engagement 

with charities with an 

interest in RHSC 

This was a communications 

and engagement forum. It 

did not report directly to any 

group or committee. 

Relevant matters were in 

reports to Programme 

Steering Board. 

 
Joint Commissioning 

Meeting 
(2014 to 2018) 

Meetings with SPV and 

supply chain for design and 

commissioning. Established 

to inform the Project 

Director and Head of 

Commissioning 

Unresolved issues 

escalated to Programme 

Board 

Design Steering Group 
(2014) 

To ensure that the design 

sign off programme was met 

and reported any key issues 

to the Project Delivery 

Unresolved issues 

escalated to the Programme 

Board 
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Group. Developed the 

Design with the preferred 

bidder pending financial 

close 
Project Delivery Group Meeting with IHSL and NHS 

LothianNHSL  to develop 

project for financial close 

NHS LothianNHSL who 

attended reported to Core 

Group. 
Project Management Group Meeting with IHSL and NHS 

LothianNHSL to develop 

documentation for financial 

close 

NHS LothianNHSL who 

attended reported to Core 

Group. 

Interface IHSL NHSL 

Consort/Interface NHSL 

Consort 
(2014 to 2019) 

Construction phase 

interface working group. 

Managed the documentation 

required to progress works 

at the interface 

Did not report directly to any 

group or committee. 

Relevant matters would be 

taken in reports to 

Programme Steering Board. 

NHS LothianNHSL Board 

sat between Consort and 

IHSL in terms of risk transfer 

and PPP contracts, picking 

up liabilities for any areas 

not covered by commercial 

parties. 
Project Stakeholder Board  
(2011 to 2013) 

Informed RHSC and DCN 

stakeholder groups and 

organisations of progress 

An information exchange 

meeting. Did not report 

directly to any group or 

committee. Relevant 

matters would be taken in 

reports to Programme 

Steering Board. 

 
Capital Management Group  
(2011, 2013, 2015) 

Internal informal weekly 

meeting reviewing progress 

and issues affecting projects 

at RIE 

Informal discussion and 

updating meeting. Did not 

report directly to any group 

or committee. Relevant 
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matters would be taken in 

reports to Programme 

Steering Board. 
 

5.5 Key Stage Reviews 

5.5.1 During this period a number of key stage reviews took place: 

• Pre-Issue of invitation to Participate in Dialogue (ITPD): 7 March 2013 

• Pre-Close of Dialogue: 13 December 2013 

• Pre- Preferred Bidder Appointment: 28 February 2014 

• Pre- Financial Close 11 February 2015 

 

Please see section 3127.8 of this paper for full details of these. 

 

5.5.2 In providing comment on the ITPD documentation in February 2013, SFT 

focussed on the issues that were of particular interest to them “rather than providing 

you [NHSL] with a detailed review which your advisors will have done.” For the ITPD 

KSR, SFT were expecting NHS LothianNHSL to confirm to SFT that they had taken 

advice from the NHS LothianNHSL advisors as to the appropriateness and 

effectiveness of the documentation. SFT sought assurance that the advisors had 

provided NHS LothianNHSL with confirmation that the KSR complied with all 

procurement requirements and that the advisors had not advised the BoardNHSL of 

any areas of potential procurement challenge. 

5.5.3 The final KSR occurred following submission of the FBC to CIG and in 

advance of Financial Close.  

5.5.4 During this period of the project, the Inquiry can find no discussion regarding 

the four KSRs within the private or public minutes of the NHS LothianNHSL Board, 

Joint Management Team minutes, Corporate Management Team minutes or Finance 

and Performance Review/Resources Committee minutes. Reports submitted to the 

Finance & Resources Committee in advance of meetings for consideration of 

Committee members did provideprovided updates on the RHCYP/DCN project. 

ThereThese would be mention ofinclude the different stages of KSRs that SFT would 
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undertake at the various project milestones and the stage of any discussion on these 

with SFT.  

5.5.5 In general, KSRs would be discussed between NHS LothianNHSL and SFT 

at the RHCYP and DCN Working Group. This was an informal workstream which had 

the remit to review and deliver the Key Stage Review documents. There would be 

ongoing discussions via emails between SFT and NHS LothianNHSL to resolve any 

outstanding issues with a KSR before it was signed with any recommendations. 
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5.6 Case Example of Issues Raised  

August 2013: Concern of Medical Consultants 

5.6.1 On 16 August 2013, Tim Davison, Chief Executive of NHS LothianNHSL, sent 

an email to Iain Graham, Brian Currie, Susan Goldsmith, Alan Boyter, Fiona Mitchell, 

and Edward Doyle, all NHS LothianNHSL. This email referred to an informal meeting 

with RHSC consultants in which they had expressed concern “about the capacity 

and design of the new hospital”, the lack of a “service strategy” and “most audibly, 

their feeling of being disconnected from influencing what was happening.”  The 

consultants felt disengaged from the design process. Following on from the email 

from Tim Davison on 16 August 2013, a meeting was arranged on 6 September 2013 

with key members of the Project Team to discuss these issues.  

5.6.2 Prior to the meeting with Tim Davison, Janice Mackenzie Clinical Director, 

NHS LothianNHSL in an email to Iain Graham, Director of Capital Planning & 

Projects dated 4 September 2013, responded to each of the points raised by the 

consultants.  

5.6.3 Janice Mackenzie, and other project team members acted as the conduit to 

consultants from any issues relevant to them arising during dialogue. The project 

dashboard prepared for the Programme Steering Board meeting on 25 October 2013 

stated that Janice Mackenzie and Jackie Sansbury attended the Medical Staff 

Committee on 23 September 2013 and presented the Service Redesign Strategy 

following concern expressed to the Chief Executive. 

5.6.4 The issues raised were addressed at the Medical Staff Committee. Any 

actions from that Committee were dealt with by the appropriate project workstreams. 

NHS LothianNHSL have advised the Inquiry that at this time in the project timeline, 

the ITPD was in the process of being finalised and competitive dialogue would start 

early the following year. The design was not finalised at this stage and there were 

further interactions with clinicians throughout the procurement process through to 

award of preferred bidder up to financial close and beyond. 

5.6.5 It is not clear why the consultants did not raise their issues with the RHSC 

Service Redesign Group or Janice Mackenzie directly. Janice Mackenzie’s email 
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dated 4 September 2013 outlined the multiple routes and opportunities for staff to 

raise concerns namely:   

• Project Team regularly attended the Medical Staff Committee, Clinical 

Management Team meetings and arranged site liaison 

• Regular Open Meetings were held for all staff to update them on the 

project. 

• The Project Stakeholder Board had clinical representation 

 

5.6.6 NHS LothianNHSL do have a policy that applied to clinical and medical staff 

groups (see section 3736 of this paper). This in effect means that any issue can be 

raised with management by anyone even if there are clear communication channels 

or working arrangement in place. Therefore, it was not outwith the norm for a 

medical consultant to raise concerns with the Chief Executive in this manner. 
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6. Financial Close- - revised Contract Completion 
Date (March 2015 to July 2019) 
 

6.1 Overview of the period 

6.1.1 The period of construction saw the Project Team decanting from NHS 

LothianNHSL premises into bespoke temporary facilities “on site” within the Multiplex 

construction offices at Little France. 

6.1.2 The collocation included both the Board’sNHSL’s technical team and the 

Board’sNHSL’s technical advisors, Mott MacDonald. This arrangement permitted the 

Board’sNHSL’s technical team to attend the RHCYP and DCN site for design 

development work, which was continuously undertaken.  

6.1.3 The same organisational structure and approach to that during dialogue and 

preferred bidder stages were followed. However, the focus moved to the Reviewable 

Design Data (RDD) process, where the Project Team’s work was limited to ensuring 

designs met the operational functionality test (as defined in the contract). They also 

now started to address the operational teams – at RHSC, DCN, RIE and corporately 

– on the detailed planning for the new service and commissioning the new facility.  

6.1.4 There were also regular engagements with IHSL, their funders and advisors, 

the Independent Tester, as well as progress meetings with Multiplex and IHSL 

managers.  

6.1.5 In February 2019 the Independent Tester (Arcadis NV) issued a Certificate of 

Practical Completion. This meant the construction phase came to an end and the 

operational phase started; the hospital was handed over to NHS LothianNHSL and 

the boardit began making unitary payments of £1.35 million per month.  

6.1.6 The hospital was due to open on 9 July 2019, but final compliance checks 

conducted by the Institute of Medicine on the instruction of NHSL revealed that the 

ventilation system within the Critical Care department did not comply with the current 

guidance. 
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6.2 Governance Structure 

6.2.1 Within this period the governance structure within NHS Lothian,NHSL, in 

relation to the above workstreams and groups remained as detailed in the period 

January 2013 to February 2015 (section 5 of this paper). 

 

6.3 Workstreams/Groups 

6.3.1 Within this period (March 2015 to July 2019) the governance structure of 

NHS LothianNHSL had within it the following workstreams/groups: 

“Client” Consultation /Operational Groups and Workstreams 
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Name Role Who the workstream/group 

reported to structure/ 
comments. 

Legal and 

Commercial 

workstream 

Prepared the Finance Model, 

Financial elements of tender 

documents and financial appraisal 

procedures. 
 
Worked on the legal agreement 

and land matters supported by 

MacRoberts. 
 
Incorporated the funding/ finance 

workstream (see right). Supported 

by Ernst & Young to provide 

financial advisory services for the 

pre-construction and procurement 

phases. 
 In particular, prepared the 

Finance Model, Financial elements 

of tender documents and financial 

appraisal procedures 

Project Core Team 

Design and 

Construction 
The Project Team assisted in the 

evaluation of the RDD packs 

submitted by IHSL. The team 

advised on issues surrounding the 

proposed design and checked for 

compliance with current standards 

and regulations and Financial 

Close documents. 
 
Aim was to address all technical 

non – clinical issues in relation to 

procurement of the facility 

Reported to Project Core 

Team.  
 
Led by the Project Director 
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Name Role Who the workstream/group 
reported to structure/ 
comments. 

Child & 

Adolescent 

Mental Health 

Service 

(CAMHS) 

Operational 

Commissioning 

Group 
(2016  to 2018) 

Remit was to develop and deliver 

commissioning requirements for 

CAMHS and decommissioning of 

existing buildings used by 

CAMHS. 

Reported to RHSC/DCN 

Commissioning Group. 
 
Met throughout 2016 and 2017 

monthly. 
 

 

Clinical Support Clinical Management Team which 

was responsible for ensuring that 

design and planning reflected 

clinical operational need and best 

practice. They had to ensure that 

an efficient, practical, functional 

facility was achieved through the 

construction phase. 

Reported to Project Core Team 
 
Led by Clinical Project Director 

Clinical 

Management 

Suite Group 
 

 

Remit was the commissioning 

planning and move management 

planning of the clinical 

management suite (offices for the 

hospital) 

Reported to RHSC/DCN 

Commissioning Group. 

Clinical Moves 

Group 
Remit was Commissioning 

planning and move management 

planning of the clinical areas 

generally across the hospital. 

Reported to RHSC/DCN 

Commissioning Group. 

Critical Care 

Group 
Remit was commissioning 

planning and move management 

planning of the critical care clinical 

area across the hospitals (Note 

adult Critical Care – for DCN – 

located in RIE). 

Reported to RHSC/DCN 

Commissioning Group. 
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Name Role Who the workstream/group 
reported to structure/ 
comments. 

DCN 

Operational 

Commissioning 

Group  
(2016 to 2020) 

Managed the commissioning 

process for DCN including 

ensuring the HR workbooks were 

completed and provided updates 

on key issues. This included 

ensuring staffing recruitment, 

training and familiarisation process 

was undertaken 

Reported to RHSC/DCN 

Commissioning Group. 
 
 

RHSC 

Operational 

Commissioning 

Group 
(2016 to 2021) 

Manage the commissioning 

process for RHSC including 

ensuring the HR workbooks are 

completed and provided updates 

on key issues. 

Reported to RHSC/DCN 

Commissioning Group. 
 
Met throughout 2016 and 2017 

monthly. 
 
Co-chairs Edward Doyle and 

Janice Mackenzie 
DCN Theatres 

Operational 

Commissioning 

Group  
(2016 to 2018) 

Involved completing DCN Theatres 

Workbook and to provide updates 

on staffing, equipment and 

technical specifications.  

Reported to RHSC/DCN 

Commissioning Group. 
 
Met throughout 2016 and 2017 

monthly. 
 
Co-chair Ashley Hull 

RHSC Theatres 

Operational 

Commissioning 

Group 
(2016 to 2018) 

Involved completing RHSC 

Theatres Workbook & providing 

updates on staffing, equipment 

and technical specifications. 

Reported to RHSC/DCN 

Commissioning Group. 
 
Met throughout 2016 and 2017 

monthly. 
 
Co-chair Ashley Hull 

eHealth 

Commissioning 

Group 

To develop and deliver 

commissioning requirements for 

Reported to RHSC/DCN 

Commissioning Group. 
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Name Role Who the workstream/group 
reported to structure/ 
comments. 

eHealth (including medical 

records) 
 
Met throughout 2016 and 2017 

monthly. 
 
Co- chairs Sharon Rankin and 

Wayne Clemiston 
 

Equipment 

Group 
(2013 to 18) 

This was responsible for 

determining the facility-wide 

equipment requirements. This 

group was tasked with confirming 

the users’ ultimate equipment 

requirements for inclusion within 

the procurement model. This role 

also considered the replacement 

and transfer strategies in place 

within the RHSC and DCN 

facilities in the term leading up to 

facility handover. 
The Equipment work-stream 

assisted in the evaluation of the 

RDD packs submitted by IHSL 

Reported to RHSC/DCN 

Commissioning Group. 
 

Family Support 

and Charities 
(2016 to 2019) 

The remit was stakeholder 

engagement with charities with an 

interest in RHSC and DCN. 

Reported to RHSC/DCN 

Commissioning Group. 
 
Met every two months during 

2016.  
Co-chair: Sorrel Cosens 

Facilities 

Management 

Commissioning 

Group 
(2016 to 2021) 

Remit was to develop and deliver 

commissioning requirements for 

Facilities Management.   

Reported to RHSC/DCN 

Commissioning Group. 
 
Met throughout 2016 and 2017 

monthly. 
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Name Role Who the workstream/group 
reported to structure/ 
comments. 
 
Co-chair Danny Gillan 
 

Imaging 

Operational 

Group 

Remit was the commissioning 

planning and move management 

planning of the imaging (e.g., Xray, 

ultrasound, etc.) areas and 

services generally across the 

hospital. including the staffing 

recruitment, training and 

familiarisation process is 

undertaken – the HR workbooks. 

Reported to RHSC/DCN 

Commissioning Group. 
 

Support 

Services Sub 

Group 
(2016) 

Sub group of Facilities 

Management. 
Reported to Facilities 

Management Commissioning 

group. 

Paediatric 

Critical Care 

Operational 

Group 
(2016 to 2018) 

Remit was the commissioning 

planning and move management 

planning of these clinical areas 

generally across the hospital. 

including the staffing recruitment, 

training and familiarisation process 

is undertaken – the HR 

workbooks. 

Reported to RHSC/DCN 

Commissioning Group. 
 

Pharmacy 

Operational 

group  

Remit was the commissioning 

planning and move management 

planning of these clinical areas 

generally across the hospital. 

including the staffing recruitment, 

training and familiarisation process 

is undertaken – the HR 

workbooks.  

Reported to RHSC/DCN 

Commissioning Group. 
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Name Role Who the workstream/group 
reported to structure/ 
comments. 

Paediatric 

Psychology and 

Liaison Service 

(PPALS) 

Operational 

Commissioning 

Group 

Remit was the commissioning 

planning and move management 

planning of these clinical areas 

generally across the hospital. 

including the staffing recruitment, 

training and familiarisation process 

is undertaken – the HR 

workbooks. 

Reported to RHSC/DCN 

Commissioning Group. 
 

Radiology 

Commissioning 

Group 

Remit was the commissioning 

planning and move management 

planning of these clinical areas 

generally across the hospital. 

Reported to RHSC/DCN 

Commissioning Group. 
 

Art and 

Therapeutic 

Design Steering 

Group 
(2014 to 2019) 

This was a group set up to agree 

the charity funded art and 

therapeutic design enhancements 

to the RHCYP and DCN building. 

Its remit was to decide on projects 

which would improve the 

environment and experience of the 

building for patients, families and 

staff. Sorrell Cosens was the 

Project Manager. 

Reported to the Steering Group 

Communications 

task Group 
2009 to 2019 

Internal management meeting Relevant matters would be 

taken in reports to Programme 

Steering Board. 
Digital 

Transformation 
(2015 to 2016) 

Remit was the planning and 

implementation of the changes 

from entirely paper-based records 

system into paper light. 
 

This became the Digital 

Transformation Board in 2019. 

Programme Steering Board 
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Name Role Who the workstream/group 
reported to structure/ 
comments. 

Communities 

Benefits 
(2014 to 2019) 

Working group to manage the 

delivery of the Community Benefits 

provision by IHSL and their supply 

chain. 

This group did not report 

directly to any group or 

committee. Relevant matters 

would be taken in reports to 

Programme Steering Board. 

Jointly managed with IHSL’s 

supply chain. Early successful 

engagement with schools for 

example counted towards 

Community Benefits targets in 

Project Agreement. 
 

Little France 

Campus 

Working Group 
(2013 to 2016) 

To support the operational running 

of the RIE site during the next five 

years as a major programme of 

works begins in support of 

RHSC/DCN Reprovision 

This group did not report 

directly to any group or 

committee. Relevant matters 

would be taken in reports to 

Programme Steering Board by 

Head of Commissioning. 

Included in the RHCYP/DCN 

project agreement and 

participation formally agreed by 

Consort 
Redesign 

Steering Board 
(2013-2016) 

Was responsible for agreeing and 

overseeing the overall project 

redesign plan for the future 

provision of the hospital services. 

This was service redesign- not 

building redesign. 

Technical 

Delivery Group 
NHS LothianNHSL and 

IHSL/Multiplex meeting to work 

through changes to the contract 

brief and specifications as a result 

of their ongoing development. 

Did not report directly to any 

group or committee. Relevant 

matters would be taken in 

reports to Programme Steering 

Board by the programme 

director 
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Name Role Who the workstream/group 
reported to structure/ 
comments. 

Project Team 

Meetings 
(2012, 2015, 

2018) 

Internal teams catch ups  Did not report directly to any 

group or committee. Relevant 

matters would be taken in 

reports to Programme Steering 

Board by the programme 

director. 
 

Management of Client Groups/Workstreams and External Consultation  

 
 
Name 
  

Role Who the workstream/group 
reported to 
structure/comments. 

Project Core 

Team/Project 

Management 

Executive 

Workstream leads reported to this 

group. Leads were -Strategic 

Management, legal and 

Commercial, 
-Facilities Management 
-Design and Construction 
 
Not a specific workstream. Liaised 

with all workstreams to monitor 

progress and ensure project 

proceeding. 

External Advisors attended when 

required 

RHSC/DCN 

Commissioning 

Group 
2016 to 2019 

Remit was to work with the Project 

Team and Head of 

Commissioning to bring new 

hospital into use, equipping it and 

preparing it for occupancy and to 

provide clinical services. 
When it was first set up the aim 

was to have this ready for the 

public by Sept/Oct 2017 

Reported to Programme Board. 
Met throughout 2016 and 2017 

monthly.  
 
Chaired by Fiona Mitchell. 
 
Co-chairs of the sub groups 

attend this meeting and provide 

an update from their own groups. 
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Name 
  

Role Who the workstream/group 
reported to 
structure/comments. 
 

 

 
Stakeholder and 

Engagement 

Groups 

This was a variety of consultative 

groups as part of wider 

engagement by Project Team and 

Board including charities and 

patient representatives. 

Not part of formal governance or 

directly part of project design 

development. 

Charities Forum 
(2014 to 2019) 

Stakeholders’ engagement with 

charities with an interest in RHSC 
 

Joint 

Commissioning 

Meeting 
(2014 to 2018) 

Meetings with SPV and supply 

chain for design and 

commissioning. Established to 

inform the Project Director and 

Head of Commissioning 

Unresolved issues escalated to 

Programme Board 

IHSL Board to 

Board 
(2017 to 18) 

Senior level contract management 

meeting between IHSL and NHS 

LothianNHSL 

Met infrequently 

Interface IHSL 

NHSL 

Consort/Interface 

NHSL Consort 
(2014 to 2019) 

Construction phase interface 

working group. Managed the 

documentation required to 

progress works at the interface. 

NHS LothianNHSL Board sat 

between Consort and IHSL in 

terms of risk transfer and PPP 

contracts, picking up liabilities for 

any areas not covered by 

commercial parties. 
Capital 

Management 

Group  
(2011, 2013, 

2015) 

This was an internal informal 

weekly meeting reviewing 

progress and issues affecting 

projects at RIE 

 

 

6.4 Full Business Case Addendum 
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6.4.1 A Full Business Case Addendum was produced by NHS LothianNHSL which 

detailed the changes to the FBC since it was presented to NHS Lothian Internal 

Governancethe NHSL internal governance process and the Scottish Government 

Health and Social Care Directorates in August 2014. This involved changes to 

funding competition and financial costs and in particularly the final interest rates at 

financial close. The Financial Case part of the FBC was amended accordingly. 

6.4.2 The Management Case was updated in the FBC addendum to show the 

developments that had happened since the FBC submission which were: 

“• SFT have nominated Tony Rose as Public Interest Director for IHS 

Lothian Limited; and 

 • The chairmanship of the Project Steering Board will pass to the Director 

of Acute Services as the client, recognising responsibility for the 

operational facility once it opens.” 

 

6.4.3 The Finance & Resources Committee approved the Full Business Case 

(FBC) Addendum for submission to the Board on 11 March 2015 and stated: 

“The Committee agreed to note that the pre-financial close stage review 

was completed by Scottish Futures Trust and that the recommendations 

from that review were being actioned. It was noted that financial close was 

achieved following changes to the standard form NPD Articles of 

Association and Project Agreement and agreed the submission of the 

Addendum to the full Business Case to Lothian NHS Board for approval 

and onward submission to the Scottish Government Health & Social Care 

Directorates.” 

 

6.4.4 At a private meeting of the NHS LothianNHSL Board on 1 April 2015, the 

Board approved the submission of the FBC Addendum to the Scottish Government 

Health and Social Care Directorate. 

6.4.5 The FBC Addendum was only taken to CIG for noting and not approval.  
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6.5 Governance escalation from identification of the ventilation issue in 
critical care to decision to delay opening by Cabinet Secretary 

6.5.1 The independent validation engineer, IOM, commissioned by NHS 

LothianNHSL to carry out final checks on the ventilation system began doing so 

during the week commencing 17 June 2019. The Project Director received a verbal 

summary of the IOM report on 24 June which he then advised the Steering Group of 

the same day, The issues log report was received from IOM on 25 June and the 

Project Director issued it to the members of the Project Steering Group that day. 

6.5.2 From 25 to 28 June, the Project Team undertook the following: 

• reviewed for technical clarity what IOM measured and confirmed those 

results, 

• assessed the contractual and legal position, and  

• investigated possible immediate technical solutions (if any). 

 

6.5.3 A meeting took place on 28 June 2019 between NHS LothianNHSL, IHSL 

and Multiplex to follow up on the emerging issues in the building. Ventilation was 

discussed in relation to the theatres and the theatre corridor but not the ventilation in 

critical care. An action plan was put in place to address these issues which involved 

twice daily calls from 1 July to monitor progress. The aim was to ensure that the 

theatres were ready for use when the services moved to the new hospital. The Chief 

Executive of NHS LothianNHSL was briefed on 1 July regarding the action plan. 

6.5.4 On 1 July the Project Director was informed that the IOM conclusions in their 

report were accurate and that enquires had not identified a quick solution. He 

therefore verbally advised the Medial Director that the ventilation in critical care was 

not compliant with SHTM 03-01. Following this, the Medical Director in turn informed 

the Chief Executive and the other Executive Directors of NHS LothianNHSL of what 

she had been advised and the impact on the opening of RHCYP/DCN on 9 July. 

6.5.5 An internal NHSL meeting within NHS Lothian was held on 2 July, chaired by 

the Chief Executive, to discuss the critical care ventilation issue and possible 

courses of action. Following the meeting, the Chief Executive arranged a call for later 

that same day with the Director General for Health and Social Care within the 
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Scottish Government and the Chief Executive of NHS Scotland and briefed the Chair 

of the NHS LothianNHSL Board. During this call, various options were discussed 

including (a) going ahead with the move and decanting patients if works became 

disruptive and (b) a partial and phased move. 

6.5.6 On 2 July 2019, NHS LothianNHSL also involved HFS and HPS and a 

meeting was arranged for the next day. A further meeting of NHS LothianNHSL 

personnel and representatives from the Scottish Government took place in the 

afternoon of 2 July to explore options.  

6.5.7 On 3 July 2019 NHS LothianNHSL set out to the Scottish Government the 

options that had been considered together with NHS Lothian’sNHSL’s favoured 

approach and the rationale behind this. The Scottish Government instructed the 

Chief Executive of NHS LothianNHSL during the evening of 3 July that any planned 

communication by NHS LothianNHSL should not go ahead until further notice. 

6.5.8 On 4 July 2019, the Scottish Government advised NHS LothianNHSL of the 

Cabinet Secretary’s decision to halt the move to the new hospital with an emailed 

letter and the Scottish Government then issued a media release shortly afterwards. 

 

6.6 Case Examples of issues raised during this period 

A: Ventilation issues in haematology/oncology ward 
 

6.6.1  On 7 February 2017, Dorothy Hanley, Children’s Services - Service Lead for 

Redesign and Commissioning, NHS LothianNHSL emailed Brian Currie, Project 

Director, NHS LothianNHSL and others to raise that in terms of the Scottish Health 

Technical Memorandum 03-01, the haematology oncology ward (a neutropenic 

patient area) should have a different air change rate from other types of wards and 

queried whether this was factored into documentation. The matter was referred to 

Kamil Kolodziejczyk at Mott Macdonald who confirmed that (a) the neutropenic 

patient ward required 10ac/h and + 10 pressure, as per Dorothy Hanley’s email and 

SHTM 03-01 and (b)there were 17 bedrooms (15 single and two multi bed areas) in 

the haematology and oncology ward. On the version of the environmental matrix at 
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that time, this ward was stated as having the same design parameters as any other 

single/multi bed area, namely 4ac/h and balanced negative pressure. 

6.6.2 On 7 February 2017, following discussion, the matter was escalated to 

Graeme Greer (Associate, Mott Macdonald) and Janice Mackenzie, NHS 

LothianNHSL as the air changes within the neutropenic patient ward were not 

compliant with SHTM 03-01 and Sub Section D of BCRs (C1.4 Haematology and 

Oncology Clinical Output based Specification). The suggestion was made that this 

matter be raised with David Martin and Colin Grindlay of Multiplex to advise that the 

project company’s design should comply with these documents.  

6.6.3 On 23 February 2017, there was a meeting between Ronnie Henderson, 

Dorothy Hanley, Janice Mackenzie, Clinical Director, (who were both Project Team 

members) and the nominated lead consultant, charge nurse, consultant 

microbiologist and IPCN to discuss the ventilation in the 12 single rooms within the 

haematology/oncology ward. At this stage the contractors would have required to 

deviate from the SHTM to achieve the output specification as signed off at financial 

close. Before the contractors proceeded, the clinical team wished to have a 

discussion around any operational issues and a balance of the potential risks to 

patients. The view of the clinical team, microbiology and IPCN at this time was that 

the matter could be managed through specific standard operating procedures. 

6.6.4 Board preparation for a RHSC/DCN principals meeting in February 2018 set 

out the issues in a “non-exhaustive list of potential non-compliance schedule”. This 

stated that Multiplex had installed a non-compliant system in relation to bedroom 

ventilation pressure and air change rate rooms for neutropenic patients, but the 

BoardNHSL would be able to operationally manage the issue. This document 

commented that the impact to the Project Company would be “major” if the 

BoardNHSL altered the position on the operational workaround. It commented that 

the Project Company’s position was that this was non-negotiable, but the Project 

Board’s position was that it was negotiable. The document stated that the Project 

Board can compromise and accept the Project Company change and commented 

that this would have reduced operational flexibility but it was manageable. 

Page 123

A46525147



6.6.5 NHS LothianNHSL confirmed to Multiplex in March 2018 what was required 

in terms of ventilation in the haematology/oncology ward. The Project Company 

responded with a Project Company Change which requested that NHS LothianNHSL 

accept their position on single rooms and that they did not propose to alter the 

design. The intention was that there would be requirement for standard operating 

procedures by NHS LothianNHSL for management of infection by patients in these 

wards. It was viewed as the only option at this time. 

6.6.6 By mid-2019 the situation had altered due to the hospital not being occupied 

as planned, therefore there was an opportunity to undertake rectifications and bring 

the 12 single rooms up to the required standard for ventilation. The risk appetite 

across NHS Scotland about the care of neutropenic patients and the potential impact 

of the environment had changed since 2017. The recommendation by 

August/September 2019 was that a Board Change should be developed and 

progressed to bring the 12 single rooms up to the required specification. 

6.6.7 Papers to the Oversight Board dated 29 August 2019, stated that the issue 

regarding the air changes within the haematology/oncology ward was noted and 

work was ongoing with clinical leads regarding risk assessments and consideration 

of the issue of a board change to IHSL. The advice from the Infection Control Team 

was that the ventilation within the single rooms should be rectified to meet the SHTM 

standard for the care of neutropenic patients at the same time as the critical care 

work. It was noted this conflicted with the earlier view to manage the situation 

through SOPs and the SA1. 

6.6.8 A High Value Change Notice was issued to the Project Company on 30 

August 2019, signed by the Project Director, regarding the requirement to provide a 

ventilation system that delivered 10ac/h in accordance with SHTM 03/01. 

6.6.9 At the Executive Steering Group on 23 September 2019 a risk assessment 

was discussed where it was clear that all clinical areas within the 

haematology/oncology ward (Lochranza) required to be at 10+10pa with HEPA 

filters. The Project Director stated that he would obtain engineering views from HFS, 

NHS LothianNHSL Facilities and Mott MacDonald about the cost, programme and 

operational implications of a 100% approach, as opposed to only those areas that 
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absolutely required the 10+10 solution. It was agreed that the matter would be 

discussed further at a workshop session and thereafter discussed at the Executive 

Steering Group on 30 September 2019, before it was considered by the Oversight 

Board.  

6.6.10 On 30 September 2019, Janice McKenzie, Clinical Director, submitted to 

the Executive Steering Group a supplementary risk assessment for the haematology 

and oncology ward, together with other papers which explored the background to the 

issue. The action point from the risk assessment was that it was more pragmatic and 

cost effective to provide a single ventilation pressure to all spaces in the Lochranza 

ward (10 air changes 10 Pa pressure), and that this was not directly linked to any 

clinical risk associated with room function or patient risk factors. The Executive 

Steering Group determined if the High Value Change that had been submitted to 

IHSL would require to be amended to instruct this work.  

 

6.6.11 A High Value Change Notice (Number 107 which combined the Paediatric 

Critical Care and Haematology/Oncology ventilation works into a single High Value 

Change) was issued to the Project Company on 5 December 2019 (signed by the 

Project Director) regarding the requirement to provide a ventilation system that 

delivered 10ac/h in accordance with SHTM03/01 within the single bedrooms, multi 

bedrooms and isolation bedrooms of the haematology and oncology wards. 

Governance Aspects 

6.6.12 A paper was produced for the Programme Board meeting on 20 March 

2017 which referenced the meeting with the Clinical Team, Infection Control and 

Consultant Microbiologist regarding the ventilation in the haematology and oncology 

ward. This however referenced the agreement that on balance of clinical risks, the 

single rooms must have negative pressure. It stated: 

“To allow the clinical team to ensure appropriate segregation of 

neutropenic patients from those with infections (high risk with 

chickenpox/shingles) the flexibility of being able to use any of the single 

rooms within the ward is required (recognising that they will only use 10 

funded beds). Therefore the rooms previously identified as being shelled 
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should now be equipped to allow safe management of patient group 

through flexibility of patient placement.” 

6.6.13 The dashboard paper produced for this meeting also references the 

meeting on 23 February 2017 and that an agreed position had been reached 

regarding the ventilation and a meeting with Multiplex had been held. Thereafter 

there does not appear to be discussion on this issue at further Programme Board 

meetings. There is mention at the Programme Board meeting in March 2018 that 

there had been a board to board session between NHS LothianNHSL and IHSL held 

on 7 February 2018. As a result of this discussion, it was agreed to convene a 

Compliance Workshop to discuss key items of clinical safety. 

6.6.14 The ventilation issue within the haematology/oncology wards did not appear 

to be discussed at the Audit and Risk Committee. 

6.6.15 There is limited mention of the issues within the Minutes of the Finance & 

Resources Committee on 25 September 2019 in respect of the internal audit report 

and in minutes dated 25 March 2020 on the development of Supplementary 

Agreement 2. Similarly, within the Corporate Management Team ventilation of the 

four bedded wards was discussed at a meeting on 12 March 2018 but nothing 

specifically regarding the haematology/oncology ventilation. 

6.6.16 The governance structure in place following the decision of the Cabinet 

Secretary to delay the opening in July 2019 of the Executive Steering Group and the 

Oversight Board allowed full oversight of the ventilation issues within the 

haematology/oncology wards and the work involved in Supplementary Agreement 2. 

6.6.17 At NHS LothianNHSL Board level of governance, the Inquiry can find no 

mention of this issue being reported to the NHS LothianNHSL Board until 4 

December 2019. This paper from the Director of Finance advised that while the 

principal issue of rectification remained the critical care ventilation, the Oversight 

Board were taking the opportunity to enhance the ventilation in the 

haematology/oncology. The paper further advised that the upgrade to the Air 

Handling Units for the isolations room was the subject of a High Value Change 

Notice which was being finalised with a view to presenting it to the Oversight Board 

for its agreement on 5 December 2019. A report on 12 February 2020 advised of the 
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High Value Change that had been agreed in respect of ventilation and that it would 

also enhance ventilation in the haematology/oncology ward, with reference being 

made to lessons learned from the QEUH.Queen Elizabeth University Hospital, 

Glasgow. A further report from the Director of Finance to the Board on 13 May 2020 

advised that all ventilation checks and improvements had been conducted except in 

the critical care and haematology/oncology ward. This was due to these areas being 

subject to a High Value Change and Supplementary Agreement 2. 

6.6.18 In relation to the issue of ventilation in the haematology/oncology wards, the 

matter was discussed at Project Team and Programme Board level in 2017 and 2018 

as outlined above. There was no escalation in the governance structure beyond this 

until the matter was revisited in 2019 and post July 2019 when the Executive 

Steering Group and the Oversight Board commenced.  
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B. Horne Taps 
 
6.6.19 In April 2015, the NHS LothianNHSL Project Team wished to instal Horne 

taps in the RHCYP/DCN project, but the IPCT team believed these taps were an 

infection risk in the clinical environment. Advice from HFS was sought to clarify the 

matter. This section looks at how this advice unfolded. 

6.6.20 On 14 April 2015, a technical meeting was held at the Western General 

Hospital. Under item 2 (previous meeting minutes), Janette Richards, lead 

HAISCRIBEHAI-SCRIBE infection prevention and control (IPC) nurse, had an action 

to seek guidance from Health Facilities Scotland (HFS) to confirm the choice of tap. 

Janette Richards duly received confirmation from HFS that Horne taps were not 

compliant with SHTM-04-01.   

 

6.6.21 In an email dated 16 April 2015, Janette Richards wrote to Gordon Reid, 

NHS LothianNHSL forwarding the view of HFS (i.e., that the Horne engineering 

product does not comply with SHTM-04-01) and advised that Horne taps should not 

be used in any NHS LothianNHSL project. HFS comments were advisory at that 

stage and they had stated that there were no plans for a formal product alert to be 

issued. 

 

6.6.22 Gordon Reid forwarded a response from Horne on the use of their taps in 

an email dated 12 May 2015 to Brian Douglas and George Curley both NHS 

LothianNHSL. Gordon Reid stated that he was unhappy to accept the comments 

from Ian Stewart of HFS without further official guidance (not least given the 

popularity of the tap, which was used extensively in the Southern General for 

example).   

6.6.23 By email dated 13 May 2015, Fiona Cameron, Head of Service, NHS 

LothianNHSL Infection Prevention and Control Services contacted Sandra 

McNamee, Associate Nurse Director, Southern General Hospital regarding Horne 

taps. Fiona Cameron outlined that the RHCYP/DCN project manager had queried 

HFS advice on these taps based on their popularity and wide installation in Southern 

Page 128

A46525147



General Hospital. Sandra McNamee replied on the same day to confirm the taps are 

used "all over" in the SGH with no issues identified.   

6.6.24 In an email from Janette Richards dated 14 May 2015, she stated/clarified 

that Ian Stewart of HFS had not “objected” to the use of the Horne taps, but that a 

similar choice of tap would create less of a risk for the health environment. From an 

IPC perspective, Janette Richards explained that they take their lead from HFS as 

the deemed expert on such matters. She clarified that HFS had not stated that the 

Horne taps should not be installed but have raised concerns and identified potential 

risks around the use of this product.  

6.6.25 On 20 May 2015, George Curley, Director of Operations - Facilities, NHS 

LothianNHSL, requested the suspension of the Horne optitherm valuevalve tap until 

clear guidance was provided. On 21 May 2015, Brian Douglas stated in an email that 

he had raised the issue at the Scottish Engineering Technology Advisory Group 

(SETAG),, which consisted of Estates Managers from all health boards within 

Scotland, where it was agreed that the Water Group would investigate further. In an 

email dated 24 May 2015 from Gordon Reid to George Curley, Gordon Reid stated 

that all design teams have been told to avoid specifying Horne optitherm taps.  

6.6.26 On 28 May 2015, an email sent by Hayley Kane of the Infection Control 

Team (ICT) in Health Protection Scotland (HPS) to Janette Richards advised that 

HPS supported the view that Horne taps were not compliant with existing guidance 

and therefore are not recommended.  

6.6.27 In terms of the RHCYP/DCN design issues tracker, the issue of Horne taps 

was raised at Project Management Executive on 29 May 2015.  

6.6.28 On 1 June 2015, Janette Richards forwarded to George Curley, via email, 

the HPS ICT response received regarding the use of Horne taps in new build 

projects. This was also passed to Janice Mackenzie the Clinical Director, NHS 

LothianNHSL and Jackie Sansbury. 

6.6.29 On 2 June 2015, Maureen Brown of Mott MacDonald emailed Fiona 

Halcrow and Janice McKenzie and requested the information regarding Horne taps 

to be provided to IHSL.  Maureen Brown stated she would upload the information to 
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Aconex, along with a covering email (i.e., attaching NHS guidance and noting that 

due to a pseudomonas incident associated with these taps, they are not deemed 

appropriate for use within the RHCYP/DCN building). 

6.6.30 On 4 June 2015, the RHCYP/DCN change register, had an entry for Horne 

taps which stated that these taps were no longer permitted throughout the hospital 

and that, by way of action, the BoardNHSL was to issue HFS guidance to IHSL.   By 

31 July 2015, that action (i.e., issuing guidance to IHSL) appeared to have been 

closed, a change management report having been noted and approved by the 

Programme Board. 

6.6.31 The same day, a Project Management Group meeting was held,  chaired by 

Wallace Weir. Under AOB (item 6.2), clarification on the use of Horne taps was 

sought by Maureen Brown, Mott MacDonald. Darren Pike of Brookfield Multiplex 

Construction Europe confirmed that Horne taps would not be specified for use in the 

project. 

6.6.32 On 17 June 2015, Janette Richards confirmed in an email replying to Brian 

Douglas, Head of Operations Hard FM, NHS LothianNHSL that she had not raised 

the concerns regarding Horne taps with the NSS incident team as there had yet 

been no issue highlighted. She advised that there should be an inspection regime in 

place for the areas where these taps were found within NHS LothianNHSL facilities.  

6.6.33 Also on 17 June 2015, Maureen Brown, Mott MacDonald circulated, via 

email, to Fiona Halcrow and others, an agenda for RHCYP/DCN Project Board 

catchup meeting. Item 7 of the proposed agenda (information to be provided to 

IHSL) included Horne taps. 

6.6.34 In an email dated 30 June 2015 from Janice McKenzie to Janette Richards 

and Fiona Halcrow, Ms McKenzie stated that they have advised HIS regarding Horne 

taps. 

6.6.35 In terms of governance the issue in relation to Horne taps was: 

• discussed within the Project Team 

• advice obtained from HFS  
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• advice obtained from HPS 

• discussed at Project Board level 

• recorded on the RHCYP/DCN change register 

• IHSL instructed 

 

6.7 Health Facilities Scotland (HFS) engagement during the period 

6.7.1 During this period (March 2015 to July 2019) there were a few technical 

issues where NHS LothianNHSL sought the advice of HFS. It is worth noting that 

HFS were involved in giving advice only and were not involved in management, 

supervision or governance in relation to any of these issues. HFS were involved in 

the following matters: 

(a) (a) High voltage distribution within the building 
 

6.7.2  HFS were contacted by NHS LothianNHSL on 13 June 2016 to request a 

review of the High Voltage installation at RHSC in Edinburgh. The cable route 

identified on the construction schematic drawings differed from the layout indicated 

on the design schematic drawings at the project financial close. The proposed layout 

indicated a reduction on the resilience of the high voltage installation. In addition, 

there were issues identified with escape travel distances, the physical location of 

certain electrical sub-stations in relation to theatres and the provision of adequate 

ventilation in the sub-stations.  

(b) Theatre pressure regimes 
 

The issue was that the strategy to deliver the pressure regimes to the theatres was 

not clear as at one point fire dampers had been installed rather than pressure 

balancing dampers. This appeared to be a site issue and was resolved by the SPV. 

 

(c) Air change rates to four bed wards 
 

6.7.3 On 13 June 2016, NHS LothianNHSL telephoned HFS seeking an opinion on 

ventilation for four bedded wards. HFS advised that: 
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“in the ventilation guidance document, SHTM 03-01 Part A, Appendix 1, 

Table A indicates the air change rates and pressure regime for clinical 

areas within healthcare premises. There is no four-bed ward noted in 

Table A, however it would not be unreasonable to treat this area as one 

would a single bed ward, with respect to ventilation, as the measures for 

infection control would be the same. Therefore, the room should be 

neutral or slightly negative pressure with respect to the corridor.” 

NHS LothianNHSL requested clarity as the design/environmental matrix indicated a 

different regime. 

(d) Air change rates to the Radiology Department 
 

6.7.4 The design/environmental matrix indicated that the ventilation rate allowed by 

the contractor was 10 air changes per hour. The healthcare ventilation guidance 

indicates that this should be 15 air changes per hour, as biopsies were to be carried 

out in Radiology. HFS provided advice only and was not involved in the resolution of 

this matter.  

 

 (e)Theatre sockets  
 

6.7.5 HFS provided advice only and was not involved in the resolution of this 

matter. The issue was that all sockets within the surgical theatres were designed and 

installed as “medical IT” (IT is a designation identifying the configuration of the 

electrical circuit) sockets. Due to matters elsewhere, which led to nuisance tripping of 

the medical IT circuits, it was suggested that standard sockets be supplied via an 

uninterruptable power supply (UPS). It was further noted that the electrical earthing 

was not installed as per BS 7671 or SHTM 06-01 as the relevant standards and 

guidance.  

 

(f)The location of Medial IT equipment in relation to theatres  
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6.7.6 The physical location of the Medical IT equipment was noted to be at a 

different level from the theatres. This was noted to have maintenance implications 

and extend disconnection times of the circuits in question. HFS provided advice only 

and was not involved in the resolution of this matter.  
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(g) Water leak  
 

6.7.7 In June and July 2018, HFS and ARHAI were separately contacted to provide 

support to NHS LothianNHSL on an SBAR following an incident where a joint on the 

hot water system failed, resulting in a flood at the RHCYP/DCN site. HFS advice 

involved infection implications relating to fungal spores associated with wet 

plasterboard, remedial work on wet electrical sockets, ventilation and 

dehumidification to dry the area. HFS provided advice only and was not involved in 

the resolution of this matter. 

6.8 2017 Issues  and Governance 

6.8.1 Various emerging issues during 2017 led to doubt concerning the Project 

Company being able to meet the actual completion date of 12 October 2017. 

6.8.2 At a Programme Board Meeting on 15 May 2017, Brian Currie, Project 

Director updated the Board that room reviews remained behind schedule, and stated 

that “a pattern of the same issues with all rooms being review is now emerging… 

Drawings which have been updated or changed via the RDD or change process are 

not being implemented and this is now resulting in clear mistakes with incorrect 

fixtures and fittings being installed”. 

6.8.3 On 12 July 2017, IHSL issued formal notification to NHS LothianNHSL and 

the Independent Tester (Arcadis) of the anticipated completion date of 12 October 

2017. On 7 August 2017, Brian Currie on behalf of NHS LothianNHSL responded:  

“Further to this Clause 17.5 Notification, the Board has commenced 

relevant activities in preparation for the anticipated completion date of 12 

October 2017 and is therefore incurring associated costs. Moreover, this 

Clause 17.5 Notification has also triggered the activities of the 

Independent Certifier. The Clause 17.5 Notification is not one which 

should be served lightly by Project Co and should be a genuine trigger to 

the countdown to the Actual Completion Date. In the event that the stated 

date of 12 October 2017 transpires to be incorrect, the Board shall require 

Project Co to be held to account for any costs incurred by both the Board 

and/or the Independent Tester in relation to all reasonable activities 
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carried out by either the Board and/or the Independent Tester in 

preparation for the anticipated completion date beyond 12 October 2017. 

Moreover, on a practical level, the Board faces numerous logistical 

challenges firming up arrangements to decant the existing Royal Hospital 

for Sick Children to its new location. The Board must have absolute 

confidence in the anticipated completion date stated by Project Co 

pursuant to the Clause 17.5 Notification. A false or misleading anticipated 

completion date will quickly escalate to the highest levels of both the 

Board and Scottish Government, which shall have reputational 

consequences for Project Co”. 

6.8.4 A report prepared by Iain Graham, Director of Capital Planning and Projects, 

for the Finance and Performance Review Committee meeting of 12 July 2017, 

stated: 

“With the Construction Programme approaching conclusion, and the new 

hospital scheduled to open in Spring 2018, considerable effort is now 

taking place to ensure that all aspects of the building meet the 

specification set out by the Board. IHSL continue to advise that the 

Anticipated Handover Date of 12th October 2017 is secure but that the 

‘programme is running marginally behind’ and ‘remains challenging’. This 

has been reviewed by the Project Team and their analysis highlights a 

number of increased risks to the completion and migration timetables. In 

particular there are currently three key areas of design dispute between 

the Board and IHSL. These involve the design of the HV resilience, 

ventilation to some four bedded rooms and one of the MRI rooms. Despite 

escalation of these to formal technical review sessions and to a ‘Board to 

Board’ meeting between IHSL and NHS Lothian, resolution has not been 

achieved…The Deputy Chief Executive Officer has advised IHSL that 

should agreement not be reached in July he is likely to recommend a 

formal process of Dispute Resolution be initiated”.  

6.8.5 The possibility of Dispute Resolution Procedure was raised by NHS 

LothianNHSL to IHSL on 13 June 2017, with a view to secure the programme and 

resolve the outstanding disputes.  
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6.8.6 On 28 August 2017, IHSL in response proposed a compromise agreement to 

avoid a Dispute Resolution Procedure, which would: “give NHS Lothian access to 

the hospital at the earliest possible date with the three issues configured in the 

manner that NHS Lothian now desires” and an estimated practical completion date 

of 15 March 2018. In accordance with legal advice and with the approval of the 

Finance & Resources Committee NHS Lothian, NHSL  continued to favour formal 

Dispute Resolution Procedure.  

6.8.7 NHS LothianNHSL and IHSL continued to engage in “without prejudice” 

dialogue around a list of 25 alleged non-compliances and their respective positions 

between August 2017 and March 2018. However, discussions reached an impasse 

over the four-bed ventilation dispute. This was an issue which centred upon differing 

interpretations of the BoardNHSL’s requirements specified in the project agreement.  

6.8.8 At a Programme Board meeting on 15 January 2018, the Project Director, 

Brian Currie, provided an update on the Dispute Resolution Procedure.” Legal advice 

remained at this time for NHS LothianNHSL  to pursue the Dispute Resolution 

Procedure and approval was subsequently sought from the Scottish Government on 

8 March 2018, pursuant to paragraph 8 of NHS Lothian’sNHSL’s  Standing Financial 

Instructions dated 21 June 2017 and pursuant to Lothian NHS Board Scheme of 

Delegation dated 7 December 2016. 

6.8.9 An appendix to a paper produced by the Director of Finance, Susan 

Goldsmith, on 6 March 2018 for the Finance & Performance Review Committee 

stated: 

“The ventilation strategy for 20 multi-bedrooms (4/3 beds) is still the 

subject of dispute between NHSL and IHSL and its supply chain. NHSL 

and Multiplex have both received favourable Opinions from respected 

QCs. Our view remains that NHSL are more likely than not to be 

successful if this dispute is determined via formal dispute resolution 

procedures. In our view, the prospects of success are in the region of 60 – 

65%. The Independent Tester has been provided with a copy of 

Multiplex’s QC’s Opinion and it is understood that he remains positive that 
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NHSL are entitled to require balanced / negative pressure to the relevant 

rooms relative to the adjacent corridor.” 

6.8.10  In response, IHSL wrote to NHS LothianNHSL  on 22 March 2018 . They 

stated:  

“It remains our view that any Court proceedings will be vigorously 

defended by Multiplex, resulting in a long drawn out and expensive 

process, which depending upon the determination may not provide the 

Board with the facilities they require. IHSL consider that a settlement 

agreement can deliver a facility to the Board’s technical requirements, at 

the earliest opportunity and at the most efficient cost to the project.” 

6.8.11 At an NHS LothianNHSL Programme Board Meeting on 21 May 2018, Chief 

Officer and Project Owner, Jim Crombie, provided an update: 

“Following court action preparation being completed and shared with 

Project Co a commercial proposal was submitted and court proceedings 

not progressed at this time.… A completion date of 31/10/18 has been 

given – this appears a credible programme”.  

Mr Crombie also advised that the Scottish Government wished to know how 

confident NHS LothianNHSL were in a completion date of 31 October 2018 and in 

response NHS LothianNHSL had stated that “we were more reassured than we have 

ever been that the programme can be achieved by IHSL”. 

6.8.12 A paper produced by NHS LothianNHSL Director of Finance, Susan 

Goldsmith, on 24 July 2018 for the Finance & Performance Review Committee 

provided:  

“The Board, with IHSL and MPX, [Multiplex], has sought to agree a 

negotiated settlement between the parties where the parties themselves 

agree the allocation of responsibilities and costs as opposed to pursuing 

Dispute Resolution Process (DRP) or court action. A balance has been 

assessed between potential costs of pursuing action against the SPV 

[Special Purpose Vehicle] and contractor, assessment of the likely 
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success factors, and the time involved versus the capital injection costs to 

avoid such steps. The solution would be enacted by a legal Settlement 

Agreement that will set out the responsibilities of each party in relation to 

all actions to be carried out to allow the anticipated actual completion of 

the facility by the end of October 2018”. 

Between July 2017 and February 2019, NHS LothianNHSL and the Project CoIHSL 

were engaged in negotiations towards a Settlement Agreement around the disputed 

issues. 

6.8.13 On 25 July 2018, NHS LothianNHSL submitted a Supplementary Business 

Case to the Scottish Government to support the proposed commercial agreement. 

The proposal was approved by Christine MacLaughlin, Scottish Government Director 

of Health Finance, on 8 August 2018. 

6.8.14 From July 2018, working to a renewed anticipated completion date of 31 

October 2018, negotiations continued as two workstreams – the commercial 

agreement and the technical schedule. The position was reached whereby IHSL 

were to carry out the post-completion works concurrently with NHS Lothian’sNHSL’s 

commissioning phase prior to occupation. In an update provided by Alan Morrison, 

Scottish Government to the Cabinet Secretary on 13 February 2018, this was 

highlighted as a moderate risk: “we do not typically undertake the commissioning of 

a hospital while the contractor is still finishing it, so there is additional risk around that 

arrangement.”  

6.8.15 Due to further delays and discussions, Susan Goldsmith (NHS 

LothianNHSL) and Matthew Templeton (IHSL) signed the settlement agreement on 

22 February 2019, concluding 20 months of negotiation.  
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7. Decision by Cabinet Secretary to delay opening 
– Hospital being fully operational (July 2019 to  
March 2021) 
 

7.1 Overview of period 

7.1.1 On 4 July 2019 Jeane Freeman, the then Cabinet Secretary for Health and 

Social Care (the Cabinet Secretary) made the decision to halt the move to the new 

RHCYP/DCN site. This was communicated to NHS LothianNHSL by letter dated 4 

July 2019 from the Director General of Health and Social Care. The letter stated that 

the decision was taken in the best interests of patient safety and to ensure that there 

was sufficient time for the resolution of the ventilation issues. 

7.1.2 Following a meeting on 5 July 2019 within NHS LothianNHSL, it was decided 

that an Incident Management Team (IMT) should be established. The IMT would, 

meet twice a week to continue to investigate issues, agree solutions and monitor 

action plans. 

7.1.3 An IMT is typically a multi-disciplinary, and often a multi-agency group, with 

responsibility for investigating and managing public health incidents. This is 

recognised good practice and the statutory mechanism for handling situations which 

may have an impact on public health. 

7.1.4 The first meeting of the IMT was held on 8 July 2019 when an update of the 

weekend’s discussions with the Scottish Government was provided. Responses to a 

list of questions from the Director General of Health and Social Care were also 

developed. 

7.1.5 The IMT changed its name after the first four meetings to the Executive 

Steering Group (see section 2420).   

7.1.6 Ultimately the pausedecision made by the Cabinet Secretary into delay the 

move to the new RHCYP and DCN brought about a revised project management 

and governance structure within NHS LothianNHSL albeit using the existing Project 

Team. 
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13 September 2019. The Health and Social Care Management Board (HSCMB) 

considered this at a meeting on 11 September 2019. This followed the publication of 

both the reports from NHS National Services and KPMG and the establishment of an 

Oversight Board chaired by John Connaghan, SG Chief Performance Officer, NHS 

Scotland. NHS LothianNHSL at that stage were also developing a recovery plan 

which was due at beginning of November 2019. 

7.2.5 The key issue which appeared to have caused the escalation to Stage 4 was 

based on information from the independent reports and advice from the Oversight 

Board, which assessed that there were a broader range of issues that needed to be 

addressed before the new RHCYP/DCN building could be fit for occupation. The 

report to the HSCMB also stated that: 

“the additional leadership capacity that will be required to deliver this 

programme may have an impact on the broader capacity of the Board in 

managing the Stage 3 escalation on a number of performance areas.”  

The further escalation was based on the RHCYP/DCN programme and the 

assessment of confidence by HSCMB, in the ability of the NHS LothianNHSL Board 

to deliver the programme of work, with its partners, to rectify the issues identified and 

secure occupation of the building at the earliest possible timeframe and to mitigate 

risks in the current sites.  

7.2.6 The decision on a Stage 4 escalated position sat with the Director General 

for Health and Social Care, as detailed in the NHS Scotland Board Performance 

Escalation Framework. A health board would normally be placed at Stage 4 for failing 

to deliver on the recovery action agreed at Stage 3 or the identification of a 

significant weaknesses which could pose an acute risk to financial sustainability, 

reputation, governance, quality of care or patient safety. In relation to RHCYP/DCN 

the latter considerations were applicable. The Scottish Government have advised the 

Inquiry that this escalation to Stage 4 had the agreement of the Cabinet Secretary. 

7.2.7  In accordance with the framework, Stage 4 escalation resulted in direct 

oversight and guidance from the Scottish Government. 
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7.3 Assurance action taken by the Scottish Government/Ministers 

7.3.1 The Scottish Government have advised the Inquiry that the Cabinet 

Secretary instructed her officials to look at how the situation with the RHCYP/DCN 

project happened and how it only came to light in the final days before the hospital 

was due to open. This included scrutiny of whether governance and oversight at 

NHS LothianNHSL were effective. She was concerned to ensure that lessons were 

learned from the construction of both the RHCYP/DCN and QEUH/RHCQueen 

Elizabeth University Hospital, Glasgow, given that problems had emerged at both 

construction projects. The Cabinet Secretary instructed her officials to consider the 

impact of the Scottish Government being at arm’s length from the construction of 

such major infrastructure and the benefits of creating a central port that local health 

boards could tap into to access national and international expertise. NHS 

LothianNHSL have advised that this ultimately led to the creation of NHS Scotland 

Assure (see section 3735 below). 

7.3.2 To provide assurance, the Cabinet Secretary commissioned two independent 

reviews by KPMG and NHS National Services Scotland. The focus of the KPMG 

review was to establish what decisions were made by NHS LothianNHSL in relation 

to the air ventilation issues and any other material issues that led to the delay. The 

KPMG report focused in the main on error and confusion over interpretation of the 

relevant specifications and guidance and missed opportunities to spot and rectify 

these errors.  

7.3.3 NHS National Services Scotland was commissioned to undertake a review of 

the six critical engineering systems and these were published in two separate reports 

in September and October 2019. One report focused on the review of water, 

ventilation, drainage and plumbing systems18 and the other was a supplementary 

report.19 NHS National Services Scotland were also members of the Oversight Board 

and provided ongoing support to NHS LothianNHSL and technical advice to the 

Scottish Government. The Scottish Government also obtained clinical support via the 

18 Royal Hospital for Children and Young People and Department of Clinical Neurosciences: review of 
water, ventilation, drainage and plumbing systems - gov.scot (www.gov.scot) 
19 Supporting documents - Royal Hospital for Children and Young People and Department of Clinical 
Neurosciences: review of water, ventilation, drainage and plumbing systems - supplementary report - 
gov.scot (www.gov.scot) 
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offices of the Chief Medical Officer and Chief Nursing Officer (the Chief Nursing 

Officer was also a member of the Oversight Board). 

7.3.4 KPMG were instructed by the Scottish Government to establish the facts 

surrounding the difficulties that resulted in the hospital move having to be delayed. 

They were instructed by the Scottish Government to consider: 

“a) To establish what decisions were made by NHSL, when these were 

made, by whom and on what basis these decisions were taken in relation 

to the air ventilation issues and any other material issues that led to the 

delay;  

b) To determine the extent to which the design specifications with regard 

to air ventilation complied with the SHTM standards at each stage of the 

Hospital project, the ‘project’ being the design and construction of the 

Hospital; 

 c) To understand what professional and technical advice was given to the 

NHSL Board, in particular when derogations were proposed, who agreed 

them and the risk assessments that were undertaken to reach a final 

decision; and  

d) To establish the governance arrangements that were in place in 

relation to the Project and the line of sight of NHSL and the Scottish 

Government, along with the escalation arrangements to NHSL and the 

Scottish Government.” 

 

7.3.5 It was publicly announced on 11 September 201920 that an independent 

review of the governance arrangements for RHCYP by KPMG had found that the 

main issue with ventilation in critical care stemmed from an error in a document 

produced by NHS LothianNHSL at the tender stage in 2012. The announcement 

further stated that the KPMG report attributed this to human error and confusion over 

interpretation of standards and guidance. It also concluded that opportunities to spot 

and rectify that error were missed. 

20 Update on Royal Hospital for Children and Young People - gov.scot (www.gov.scot) 
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7.3.6 HFS and HPS during this period were separate divisions within NHS National 

Services Scotland. TheyThough independent of the Scottish Government, they were 

the Scottish Government’s key technical advisors during this period from the initial 

notification to the Scottish Government by NHS LothianNHSL that there was an 

issue with the ventilation on 2 July 2019, through to the final recommendation that 

the hospital could safely be opened to staff and patients.  

7.4 Overall Governance 

7.4.1 The overall governance structure during this period is set out in the 

organigram below.  

 

 
 

7.5 Senior Programme Director 

7.5.1 Scottish Government put in place a Senior Programme Director to strengthen 

the management and assurance arrangements for completing all the outstanding 

works necessary to open the new facility.  

7.5.2 Mary Morgan, Director of Strategy, Performance and Service Transformation, 

NHS National Services Scotland, was appointed to this role on 16 September 2019. 
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Her appointment letter dated 23 September 2019 from the Director of Health 

Finance, Corporate Governance and Value (sent after her official commencement) 

stated that the role would have responsibility for the actions to ensure that the facility 

is fit for occupation. The Senior Programme Director was expected to work as part of 

the NHS LothianNHSL team and all other actions relating to the existing site and to 

the service migration to the new facility, would remain the direct responsibility of NHS 

LothianNHSL. 

7.5.3 The Terms of Reference for the Oversight Board were updated at a meeting 

on 19 September 2019 to include Mary Morgan, Senior Programme Director, who 

would be attending to provide the Oversight Board with advice and assurance. 

7.5.4 The key elements of the remit for the Senior Programme Director included: 

• Reporting to the Oversight Board Chair;  

• Responsible for the actions required to ensure that the project facility is fit 

for occupation;  

• Providing the interface between programme oversight, ownership, and 

delivery; and,  

•  Acting as a focal point between the Oversight Board, NHS LothianNHSL 

Board and Executive and the Project Director. 

 

7.5.5 A report from the Senior Programme Director was a standing item on the 

Oversight Board’s agenda. 

7.5.6 NHS LothianNHSL had direct oversight of the remedial works necessary. The 

Oversight Board received regular updates on progress through reports and made 

decisions where required. The Oversight Boarded gave regular updates to the 

Cabinet Secretary.  

7.5.7 Both the Senior Programme Director and the Oversight Board were to 

support NHS LothianNHSL during the work to complete the new facilities. They were 

not intended as a replacement for any governance or management processes that 

applied within NHS Lothian. NHS LothianNHSL. NHSL had representation on the 

Oversight Board and escalation of key issues to the Finance & Resources 
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Committee or the Health Board as appropriate remained the method by which the 

project was governed. However, it was the Oversight Board made recommendations 

to the Cabinet Secretary who made the final decision on when services could be 

migrated to the new hospital. 

7.5.8 The Project Director reported to the Senior Programme Director during this 

period to ensure that the facility was fit for occupation (including commissioning). 

The Project Director was also accountable and to the Senior Responsible Officer for 

all other project actions relating to the existing sites and service migration. 

7.6 Oversight Board 

7.6.1 Background information about the Oversight Board can be found at section 

2521 of this paper, which also includes details on its membership and Terms of 

Reference. 

7.6.2 An Oversight Board meeting was held on 8 August 2019 to discuss critical 

care ventilation and the proposed appropriate technical specification for this type of 

ventilation. The Oversight Board was asked to agree the proposed Board Change 

which would require IHSL to:  

“Design, supply and install a ventilation system or systems capable of 

delivering 10 air changes/hour at +10pa as per SHTM 03-01, Appendix 1, 

Table A1” to certain room within RHCYP. This Board Change also stated 

that “all works to be carried out and monitored after and with reference to 

a collaborative full Stage 3 HAI SCRIBE assessment being approved by 

NHS Lothian”. 

7.6.3 The Oversight Board agreed to the NHS LothianNHSL Board issuing to IHSL 

High Value Change Notice 095 for the remedial works necessary to provide 

compliant critical care ventilation. This was issued on 30 August 2019. This was later 

combined into High Value Change Notice 107 when the issues with the ventilation in 

haematology and oncology became part of the scope of the work. 

7.7 Executive Steering Group  
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7.7.1 Background information, including the membership of and Terms of 

Reference for the Executive Steering Group, can be found at Section 2420. 

7.7.2 This body effectively replaced the Project Board/Project Steering Board 

during this period. 

 

7.8 Commercial Subgroup  

7.8.1 This was formed to consider commercial issues and make decisions required 

to progress towards the hospital opening. The subgroup made recommendations to 

the Oversight Board and in some circumstances directly to NHS LothianNHSL 

“where such decisions have a material or contractual impact on NHS Lothian, which 

will then be taken through the appropriate governance route as determined by the 

Director of Finance.” 

7.8.2 This subgroup met for the first time on 15 September 2019 and was chaired 

by Susan Goldsmith, Director of Finance. Its Terms of Reference were agreed by the 

Oversight Board at a meeting on 31 October 2019 subject to the addition of Mary 

Morgan to the membership. 

7.8.3 According to the Terms of Reference, the subgroup would report to the 

Oversight Board and provide advice and recommendations relating to: 

• the short, medium and long-term legal and financial consequences of 

emerging solutions that may be employed to achieve the overall desired 

outcome and options for delivery of those solutions;  

• the commercial implications of any legally binding agreements to be 

entered into by NHS LothianNHSL or other public sector party; and 

• any circumstances under which, over the entire contract period, the risk 

profile of the project may be altered, or public sector liability increased. 

 

7.8.4 The membership of the group was: 

• Mary Morgan, Senior Programme Director (as required by the Oversight 

Board) 
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• Christine McLaughlin, Chief Finance Officer, Scottish Government  

• Susan Goldsmith, Director of Finance, NHS LothianNHSL 

• Peter Reekie, Chief Executive, Scottish Futures Trust 

• Colin Sinclair, Chief Executive, NHS National Services Scotland 

 

Others attended the group as needed to give advice and assurance. Susan 

Goldsmith as chair of the subgroup provided an update to the Oversight Board at 

meetings. 

 

7.9 Workstreams/Groups  

7.9.1 From July 2019, the workstreams/groups within NHS Lothian’sNHSL’s 

governance structure were  

Name  Role Who the 
workstream/group 
reported to in 
structure. 

Ventilation 

Workstream 
The remit was to work through the non-

compliances and enhancement 

requirements identified by Health Facilities 

Scotland. Agreeing the specification for 

remedial work involving participation from 

NHSL, technical advisors (Mott 

MacDonald), HFS, IHSL, IHSL design & 

build team (IMTECH, Hoare Lee, etc), and 

commissioning engineers. 

This involved developing a revised brief, 

engaging with delivery designers and 

contractors (through IHSL) and get 

agreement from all experts and parties. 

Reported to Project 

Team 
Led by Brian Currie, 

Project Director. 

Fire Workstream As above Reported to Project 

Team. Led by Brian 

Currie, Project Director 
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Name  Role Who the 
workstream/group 
reported to in 
structure. 

Water 

Workstream 
As above Reported to Project 

Team. Led by Brian 

Currie, Project Director. 
Electricity 

Workstream 
As above Reported to Project 

Team. Led by Brian 

Currie, Project Director 
Medical gases 

Workstream 
As above Reported to Project 

Team. Led by Brian 

Currie, Project Director 
Drainage 

Workstream 
As above Reported to Project 

Team. Led by Brian 

Currie, Project Director 
Strategic Liaison 

Group 
Senior management liaison between SG 

Senior Programme Director, NHS 

LothianNHSL with IHSL and supply chain 

representatives. To monitor progress 

across the workstreams and address 

commercial matters or issues arising. 

Reported to Project 

Team 
Led by R Thomson of 

IHSL. 
This was chaired by R. 

Thompson from IHSL 

and met monthly. 

Contract Review 

Group 
To progress variations to the supply chain 

contracts/Project 

Agreement/Supplemental Agreement 

arising from the changes. 

Reported to Project 

Team 
Led by HCP for IHSL. 

Commissioning Construction contractors and their 

specialist commissioning engineers, 

addressing specific areas or system wide 

balancing and outputs following works 

(remedial, enhancements, other works) 

Led by Brian Currie. 
Reported to Project 

Team & shared 

information with Existing 

Sites Group 
Existing Sites  Workstream to enable the safe and 

efficient delivery of services in their 

original premises as far as their condition 

Reported to Executive 

Steering Group & shared 
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Name  Role Who the 
workstream/group 
reported to in 
structure. 

permitted given the age and run down 

prior to the reprovision (RHCYP at 

Sciences and DCN at Western General 

Hospital) 

information with 

Commissioning. 
 Led by J Campbell 
 

Delivery Group 
 

Formerly called Technical Review. 

Progress meetings with relevant parties 

post July 2019. Coordination and 

negotiations with IHSL 

Reported to Project 

Team. Unresolved 

issues escalated to the 

Executive Steering 

Group and then to the 

Oversight Boarded 

Chaired by Mary 

Morgan.  
Facilities 

Management 

Commissioning 

Group 
(2016- 2021) 

To develop and deliver commissioning 

requirements for Facilities Management.   
Reported to 

RHCYP/DCN 

Commissioning Group. 
 

DCN Operational 

Commissioning 

Group  
(2016-20) 

Manage the commissioning process for 

DCN including ensuring the HR workbooks 

are completed and provide updates on key 

issues. 

Reported to 

RHCYP/DCN 

Commissioning Group. 
 

RHSC 

Operational 

Commissioning 

Group 
(2016-2021) 

Manage the commissioning process for 

RHCYP including ensuring the HR 

workbooks are completed and provide 

updates on key issues. 

Reported to 

RHCYP/DCN 

Commissioning Group. 
 

Digital 

Transformation 

Board 
(2019 – 2020) 

Management of change process for 

delivering “paper light”. 
 
Internal working group progressing the 

technology, workforce and operational 

issues involved in paper light – aim was to 

Reported to Programme 

Steering Board 
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Name  Role Who the 
workstream/group 
reported to in 
structure. 

reduce space required for medical records 

and improve clinical efficiency and safety 
Operational 

Weekly Meeting 
(2019-20) 

Weekly look ahead in preparation for 

opening. Senior Programme Director and / 

or Service Directors involved in the 

planning and conducting the migration of 

services to the RHCYP/DCN. 

 

 

Management of Client Groups/Workstreams and External Consultation  

 
Name  Role Who the workstream/ 

group reported to 
structure. 

Project Team Oversight of workstreams and various 

Groups 
Reported to Oversight 

Board and Executive 

Steering Group  
Chaired by Mary Morgan 
 

 
7.10 Actions of Finance & Resources Committee 

7.10.1 During this period the Finance & Resources Committee were still meeting to 

deal with business within its remit, although it did also deal with a volume of business 

beyond the RHCYP/DCN project. 

7.10.2 With respect to the period immediately preceding the Cabinet Secretary’s 

decision to delay the opening of the hospital, the Finance & Resources Committee 

were provided with an update at the meeting of the Committee on 20 March 2019. 

Susan Goldsmith, Director of Finance, wrote that the commercial arrangements with 

IHSL were now documented in  a settlement agreement as at 22 February 2019. 

Further, the minute stated that “The Committee accepted significant assurance that 

the conclusion of the Settlement Agreement was in line with the previous reports to 
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the Committee and Board.” The Committee were advised that the planned full 

service operational commencement date was 15 July 2019.  

7.10.3 At the next meeting of the Finance & Resources Committee on 22 May 

2019, the RHCYP/DCN project was only mentioned briefly by Iain Graham, Director 

of Capital Planning and Projects to advise  that: 

“the new RHCYP, DCN [and] CAMHS migration planning was continuing 

with a view to completion by 15 July, advertising around this was being 

undertaken and further information would come back to the Committee as 

appropriate” 

 

7.10.4 A meeting was held on 24 July 2019 after the Cabinet Secretary’s decision 

to delay the opening of the hospital, where it was acknowledged that internal 

discussion had been overtaken by the recent NHS LothianNHSL Board’s 

performance escalation and reference was made to a performance recovery plan. 

The update in this minute by Susan Goldsmith, Director of Finance, addressed 

progress on technical solutions; the role of the NHS LothianNHSL Incident 

Management Team; the ongoing independent reviews by NSS and HFS; the KPMG 

Governance Review; operational matters and the agreement to establish an 

oversight assurance board which would provide assurance on key decisions for 

approval by the Cabinet Secretary. 

7.10.5 Updates on the RHCYP/DCN thereafter became a regular agenda item at 

the Finance & Resources Committee meetings. These were submitted as written 

reports. These were first discussed by officials (such as the Director of Finance), 

before being discussed at the committee, where the recommendations in the reports 

were also considered. The committee also approved matters for submission to the 

Lothian NHS Board. The Senior Programme Director attended relevant Finance & 

Resources Committee meetings.  

7.10.6 The Finance & Resources Committee meetings became more frequent 

during this period (during 2020 they became monthly) and regular updates on the 

project were provided to the Committee summarised as follows: 
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• 25 September 2019.: A report was submitted to the committee with the 

reports from KPMG and NSS. The report also informed the committee that the 

Director General for Health and Social Care had escalated NHS LothianNHSL 

to Stage 4 of the Performance Framework, the continuation of the Oversight 

Board and the appointment of a Senior Programme Director. The committee 

were informed that the NHS LothianNHSL Board had added a new risk to the 

corporate risk register because of the delay in opening RHCYP/DCN. The 

committee were advised of the capital and revenue costs of keeping the 

existing hospital open for longer. Change notices had been issued to 

contractors regarding the smaller problems identified in the NSS report. The 

committee commissioned a brief for an internal audit review on the 

RHCYP/DCN project to establish a narrative of events and make 

recommendations for improvements in the governance process. These were 

to be highlighted by the chair at the next NHS LothianNHSL Board meeting. 

• 27 November 2019.: The committee were advised that the remit for an 

internal audit had been discussed with the Scottish Government. Committee 

members accepted the governance and accountability arrangements for the 

payment mechanism laid out in a paper submitted to them. The committee 

also discussed indemnity agreement for works was discussed and options for 

NHS LothianNHSL such as change procedure and the difficulties in 

termination of the contract at that stage. The committee was assured that the 

Cabinet Secretary was aware of issues through the Oversight Board. The 

committee agreed that the paper could be submitted to the Board. 

• 22 January 2020.: An update was given on the supplementary agreement and 

design development. The Auditor General report was discussed, as well as 

progress of the internal audit on the RHCYP/DCN process. The internal audit 

report was intended to be submitted to the Audit and Risk Committee and to 

the Finance & Resources Committee. 

• 26 February 2020.: Updates were provided on the works being undertaken, 

the possible move of DCN to the new hospital and the emerging findings of 

the internal audit report. 

• 25 March 2020, 22 April 2020, 20 May 2020, 17 June 2020, 22 July 2020, 23 

September 2020, 25 November 2020, 20 January 2021: There were   papers 
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and discussions on the ongoing works, the supplementary agreement, and 

provisional timescales for moves. 

• 22 July 2020.: A paper to the committee updated members that the Children’s 

Services outpatients were moving into the new hospital that week and that 

DCN services had completed their move. 

• 26 August 2020.: A paper was discussed by members on the internal audit 

report which had previously been discussed by the Audit and Risk Committee 

and the NHS LothianNHSL Board. It was noted the areas pertinent to the 

Finance and Risk Committee included the sign off process as well as funding 

and contract models. Susan Goldsmith advised members that “as a result of 

the outcome of the audit it was likely that the delivery model of projects would 

be revised and that more time would be spent at the beginning of the process 

making sure commissioning and strategic planning was right for management 

of delivery.” 

• 25 November 2020.: This meeting discussed costs and stated, “The 

Committee recognised that decision making remained with the Scottish 

Government Oversight Board but that it was important they were sighted on 

the overall costs and the final cost profile for works undertaken.” 

• 20 January 2021.: The committee discussed the board’sNHSL’s response to 

the audit recommendations and the approach to the proposed new process: 

“It was noted that governance processes had to be relevant and accessible to 

those working on the ground making day to day decisions in order to work. It 

was suggested that capacity should be built into the work plans of key clinical 

individuals whose input was required on projects such as these.” and “The 

proposed process would allow scaling, was designed to work with projects of 

all sizes and would include an early step to identify which groups needed to 

be involved. This had happened previously, but the new process would make 

it more formal and systematic and would require a more detailed record of 

decisions made.” This proposed approach was supported by members. 

• 10 March 2021..: A summary paper of the forecast costs of the RHCYP/DCN 

project was present to members. 
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7.10.7 At the meeting of the committee on 21 April 2021 they were informed that 

the hospital was fully open with all services moved. Members accepted the 

recommendations to agree the end of formal reporting. 

7.11 Executive Leadership Team 

7.11.1 At the inaugural meeting of the Executive Leadership Team on 16 July 2019 

the situation with the RHCYP/DCN project was discussed and in particular the 

commissioning process, HFS involvement and the escalation of NHS LothianNHSL 

to Stage 3 on the performance framework.  

7.11.2 The escalation to level 3 on the performance framework involved wider 

issues for the NHS LothianNHSL Board than the RHCYP/DCN project and therefore 

a recovery plan together with a Recovery Programme Board was put in place to 

address these. The minutes of the Executive Leadership Team on 20 August 2019 

detailed this. The Executive Leadership Team monitored progress on the issues 

concerned. 

7.11.3 In terms of the RHCYP/DCN project, it was being governed through the 

Executive Steering Group and the Oversight Board together with update reports to 

the Finance & Resources Committee and the NHS LothianNHSL Board. The 

Executive Leadership Team therefore limited discussion on this other than updates 

as to current status at meetings on 20 August 2018, 17 September 2019, 15 October 

2019 and 17 December 2019. 

7.12 Corporate Management Team 

7.12.1 On a review of the minutes, the issues with RHCYP/DCN project were not 

discussed by the Corporate Management Team during this period. 

7.13  Scottish Government Infrastructure Investment Board 

7.13.1 For the involvement of IIB during this period please see sections 3026.3.8 

to 3026.3.9.  

7.14 Health Facilities Scotland 
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7.14.1 For additional information on HFS involvement during this period, please 

see sections 3329.6.13 to 3329.6.18. 

7.15 Heath Protection Scotland – ARHAI 

7.15.1 For additional information on ARHAI’s involvement during this period, 

please see sections 3430.5.2 to 3430.5.5. 

7.16 NHS LothianNHSL Board 

7.16.1 During this period, the NHS LothianNHSL Board received the minutes from 

the Audit and Risk Committee therefore would have been aware of ongoing updates 

and discussions from these. 

7.16.2 The first NHS LothianNHSL Board meeting following the Cabinet 

Secretary’s decision to delay the opening of the RHCYP/DCN was on 7 August 

2019... Susan Goldsmith, Director of Finance, gave a written and verbal update on 

the project, which covered the two reviews that were underway and NHS 

Lothian’sNHSL’s response to the work required by the Cabinet Secretary to address 

all the issues. The Board board acknowledged both the capital and revenue resource 

implications as well as the impact on staff and patients, and queried whether 

additional resource was being provided. The Board discussed opportunities for 

lessons to be learned. The financial position regarding the delay with the 

RHCYP/DCN was not known at that stage. 

7.16.3 Also, during this meeting, the recovery plan for the NHS Board escalation to 

Stage 3 in the NHS Board Performance Framework was considered, and the Board 

agreed to add to the Corporate Risk Register three new items: 

• The addition of a risk related to the issues around the delay in moving to 

RHCYP/DCN  

• Risk around Stage 3 Escalation  

• Escalation Recovery Plans delivery 
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7.16.4 At the meeting of 2 October 2019 the chairman’s welcome indicated that 

Board members had been kept informed of progress on the RHCYP/DCN project 

outwith the scheduled Board meeting: 

“The Chairman advised that a lot had been happening in between Board 

meetings and that he hoped that members had felt engaged and informed 

particularly in respect of issues around the Royal Hospital for Child and 

Young People (RHCYP) and DCN as well NHS Lothian’s recovery plans.” 

 

7.16.5 The Lothian Board were provided with updates on the project (generally by 

Susan Goldsmith, Director of Finance) and the advance of the hospital towards 

opening at meetings. This was both to provide informative updates as to what had 

been happening, together with assurance that matters were being overseen by the 

Executive Leadership BoardSteering Group and the Oversight Board. These matters 

were then discussed by members of the Board both in the public sessions and the 

private sessions. 

7.16.6 Like the Finance & Resources Committee there was an increase in 

frequency of the Board meetings during 2020 while progress was being made with 

RHCYP/DCN project in order for the Board to have oversight and assurance. 

7.16.7 The Lothian Board remained involved in the decision process with respect 

of commercial matters of the project which were discussed at the private meetings of 

the Board. An example is from the meeting of 4 December 2019, where members 

received a report on the proposed commercial agreement regarding the high value 

changes relating to ventilation and fire and the need for a supplementary agreement 

to be entered into with IHSL. This was discussed and the Minutes state that “Mrs 

Goldsmith reported that if the Board approved the proposals, then the circulated 

paper would be submitted to the Oversight Board the following morning for approval 

in order that the approach to the process could be formally minuted as being 

approved.” It was commented that: 

“The Board were reminded that the Oversight Board would meet the 

following day with it being anticipated that the proposals in the Board 

paper would be ratified by them with the Cabinet Secretary thereby being 
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informed of this process. The Chief Executive commented at one level it 

had been disappointing that the decision-making process leading to 

occupation of the building had been taken away from NHS Lothian by the 

Cabinet Secretary but it was important to recognise that there were also 

strengths in this process in terms of Scottish Government confirmation of 

agreement to processes and options being deployed and delivered. The 

Board were assured that NHS Lothian remained the sovereign body in the 

process. The reference to the Oversight Board would provide several 

layers of governance and assurance that had not previously been 

available. The Board agreed the recommendations contained in the 

circulated paper subject to receiving approval at the Oversight Board 

meeting the following day. Mrs Goldsmith would circulate copies of the 

Oversight Board minutes to Board Members.” 

 

 

7.17 Finalisation of Oversight Governance 

7.17.1 The RHCYP/DCN hospital fully opened on 23 March 2021.  

7.17.2 On 9 March 2021 the Cabinet Secretary was informed that the NHS 

LothianNHSL Executive Steering Group had met to consider the final validation 

reports in relation to the remedial works. All reports concluded that the ventilation 

systems were acceptable at the time of validation, were fit for purpose and would 

only require routine maintenance to remain of sufficient quality for their projected life. 

The briefing for the Cabinet Secretary confirmed that HFS had no further 

requirements. NHS Lothian’sNHSL’s Chief Executive and the Executive Team were 

confident that the migration of children’s inpatient services could by clinically led for 

the week commencing 22 March. 

7.17.3 The minutes of the final Oversight Board meeting on 8 April 2021 confirmed 

that all actions on the NSS action log were now closed and the original Terms of 

Reference had been fulfilled. In relation to removing NHS LothianNHSL from Stage 4 

on the performance framework it was stated: 
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“One final piece of formality was to consider the NHSL escalation to level 

4. Mr Campbell stated that feedback received on the NHSL remobilisation 

plan referring to escalation indicated that NHSL would come off escalation 

for the RHCYP/DCN provided the Oversight Board was concluded and the 

de-escalation accepted within the minute. This position was accepted and 

Mr McCallum would confirm this with John Connaghan at the Scottish 

Government.” 

 

7.17.4 The final comments from the Oversight Board were in relation to lessons 

learned to be taken forward by NHS Scotland Assure: 

“The Oversight Board also discussed long term lessons learned and it 

was agreed that this work would be taken forward through NHS Assure, 

there was nothing further specifically for NHSL colleagues in relation to 

this. 

Based on the above discussion, final confirmation to stand the Oversight 

Board down was agreed.” 

7.17.5 The Oversight Board recommended to the Cabinet Secretary that she 

accepted the recommendation to approve the move to the new hospital as the final 

validation reports on the remedial work were considered to be satisfactory. 

7.17.6 Mary Morgan, Senior Programme Director, received confirmation from the 

Director of Health, Finance and Governance, that the Scottish Government were 

content that she step down as Programme Director by letter dated 13 April 2021. The 

letter explained that this followed the successful completion of all works required to 

allow for the safe delivery of the hospital, the closure of the Oversight Board on 8 

April 2021 and the forthcoming announcement that the NHS LothianNHSL Board will 

be de-escalated from Stage 4 of the performance escalation framework. 
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8. Assessments of Governance 
8.1 Price Waterhouse Coopers 

 

8.11.1 Price Waterhouse Coopers 

8.1.1 Price Waterhouse Coopers (PWC) published a final report on 13 September 

2011 on “High Level review of Project Arrangements for the delivery of a new 

RHSC/DCN on the site of the Royal Infirmary Edinburgh.” 

8.1.2 SFT had raised concerns about NHS Lothian’sNHSL’s project arrangements, 

governance and Project Team in meeting the demands of procuring and delivering 

the project through the NPD route (see section 4.7). As a result, NHS LothianNHSL 

requested PWC to undertake a high-level overview of certain elements of its project 

arrangements.  

8.1.3 The Chief Executive of NHS LothianNHSL had advised SFT at a meeting on 

12 July 2011 that if PWC made any recommendations these would be addressed by 

NHS LothianNHSL. 

8.1.4 In terms of the project resource and governance (relevant to this paper), 

PWC found that in 2011, the Project Director and Advisor Team and been put in 

place for the project’s previous capital build under Framework Scotland. The 

personnel were “reappointed”continued in their roles for the NPD project even 

though the procurement route had changed and this excluded consideration of any 

alternative suppliers with suitable experience. This led to concerns being expressed 

by SFT over the relevant NPD experience within the team and the potential for 

duplication of internal and external roles. 

8.1.5 The observations and recommendations made by PWC on the role of the 

project director and advisors were: 

• “The role of the Project Director should be re-assessed to ensure the 

present incumbent is fully supported in all key facets of the project’s 

development. 
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• SFT has raised a concern that there exists the potential for duplication of 

roles within the technical advisory resource. The number and variety of 

appointments does appear higher than for most public sector projects. As 

such it will require strong control by NHSL senior management and the 

Project Director to ensure that the project does not become “advisor 

driven” and that best value from these appointments is obtained. 

• We see benefits for NHSL through a single lead advisor working under the 

Project Director to ensure that other advisors have specific project roles 

for clarity and avoidance of duplication of effort and cost. Additionally, 

some rationalisation of the wide range of advisors could also be 

considered after a full assessment of their role and relative value. 

• The Project team must ensure and demonstrate a non-contestable “level 

playing field” during procurement of a private sector partner particularly 

should members of the current Consort consortium choose to enter bids. 

Potential bidders will already be giving consideration to whether they 

invest the very considerable people and cash resources to undertake a 

bid under such circumstances.” 

 

8.1.6 The observations and recommendations made by PWC on governance were: 

• “Some key roles and responsibilities around the Project within NHSL have 

lacked an appropriate level of clarity until recently. Key roles in delivery 

and governance lie with both the Chief Operating Officer of the University 

Hospitals Division and the Director of Finance.  

• The key delivery and governance roles to be delivered by the Director of 

Finance and Chief Operating Officer should be identified and allocated 

with clarity, to avoid conflicts or duplication. The hands on role for the 

Director of Finance in delivery would currently indicate the need for the 

“governance“ roles to be with the Chief Operating Officer.  

• The Project Board does not formally receive papers and minute decisions 

on Project Direction.  

• To meet its role in moving the Project through key stages in project 

lifecycle NHSL must ensure that the Project Board reflects all main 

stakeholders with input as necessary to inform the Board or provide 
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expert advice. The Board should increase its formal business and provide 

an appropriate governance trail of discussion and decision making. 

•  The SFT paper produced on Governance and Project Management 

arrangements contained a number of recognised best practice processes.  

•  It may be valuable to demonstrate robust governance within NHSL by 

benchmarking its current internal arrangements and individual roles with 

that paper.  

• The stakeholder “map” at Appendix 2, designed for clarity, does not clearly 

do so. The number and level of executive bodies has been raised by 

interviewees as a potential hindrance in delivery of their roles. On the 

basis of PwC’s experience and knowledge of similar size projects it does 

seem overly complex. 

• The current Project Governance [and] Internal Reporting Structures at 

Appendices 1 and 2 should be revisited to redefine more clearly the 

decision making and approval roles within NHSL, aiming for improved 

clarity and simplification. We appreciate that the balance between the 

cover of all key risks whilst avoiding duplication is never an easy task to 

achieve.” 

 

8.1.7 The action that NHS Lothian took inIn response to thesePWC’s 

recommendations is, NHSL made available additional resources for the Project Team 

as set out in section 4.8 above. 

8.2 NHS National Services Report  

8.2.1 Following the decision on 24 July 2019 to delay moving to the new RHCYP/ 

DCN on 9 July 2019, NHS National Services received a commission from Scottish 

Government to undertake an external series of checks, led by Health Facilities 

Scotland (HFS) and Health Protection Scotland (HPS), to ensure that the relevant 

technical specifications and guidance applicable to the new hospital had been 

followed and were being implemented. This was published on 9 September 2019 for 

consideration by the established RHCYP/DCN Oversight Board21. 

21 NHS National Services report dated 9 September 2019 
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8.2.2 In relation to management, theThe report found thatnoted: 

“To discharge its duties, the [NHS Lothian] Board should ensure 

appropriate structures, processes and personnel are in place to ensure 

that those responsible for operating the facility are doing so in compliance.  

[with health and safety law]. … 

Structures and processes are not fully in place to assure the Board that 

the facility is being operated in compliance with contract requirements. 

These should be in place from the point where the building services 

referred to in this report are put into use. 

 NHS Lothian and IHSL should adopt the management and reporting 

processes as described in SHTM 00 - Best Practice Guidance for 

Healthcare Engineering and the SHTMs for each critical engineering 

service.” 

 

8.3 KPMG Report  

8.3.1 An independent assessment, by KPMG LLP, of the governance 

arrangements surrounding NHS Lothian'sNHSL's Royal Hospital for Children and 

Young People was published on 11 September 201922 

8.3.2 KPMG were instructed by NHS National Services Scotland to provide an 

independent assessment of the of the facts surrounding the decision to delay the 

hospital. From the areas that KPMG were instructed to consider and assess the one 

that is relevant to this paper is: 

“d) To establish the governance arrangements that were in place in 

relation to the Project and the line of sight of NHSL and the Scottish 

Government (“SG”), along with the escalation arrangements to NHSL and 

SG” 

 

22 KPMG Report 11 September 2019 
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8.3.3 The KPMG report considered the governance arrangements in place from 

the date of the Project Agreement on 13 February 2015.  

8.3.4 The report’s summary of findings stated that: 

“The governance processes and procedures surrounding the construction 

and commissioning of the Hospital operated in line with the structure that 

was put in place. There was regular dialogue between NHSL and the 

Scottish Government (SG) throughout the Project, with evidence of 

escalation of issues where required, albeit this was more focused on 

financial rather than technical matters.” 

 

8.3.5 The report comments that where appropriate, external advice and guidance 

was sought by NHS LothianNHSL. 

8.3.6 Please see section 19.6 below for discussion where content of the KPMG 

report concerning reporting to the Finance & Resources Committee from the Project 

Board differs from that information which the Inquiry holds.  

 

8.4 Auditor General for Scotland  

8.4.1 A report by the Auditor General for Scotland called “The 2018/19 audit of 

NHS Lothian: Delay to the opening of the Royal Hospital for Children and Young 

People” was published in December 201923 

8.4.2 As part of the 2018/19 audit, the Auditor General submitted the accounts and 

the auditor’s report for NHS LothianNHSL under section 22(4) of the Public Finance 

and Accountability (Scotland) Act 2000, together with a further report, which was 

prepared under section 22(3) of the Act. This report was prepared by the Auditor 

General taking into account the annual audit report and the reviews carried out by 

KPMG and NHS National Services. 

23 Auditor General for Scotland Report dated December 2019 
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8.4.3 The Auditor General set out a factual account of the issues and costs 

incurred in relation to the delay to the opening of the RHCYP/DCN, although it 

touches on governance aspects only briefly: 

“The role and accountability of all parties and the effectiveness of 

oversight and scrutiny: Some of the issues resonate with the findings from 

the independent inquiry by Professor Cole into the Construction of 

Edinburgh Schools, published in 2017. The report recommended the need 

for a clear understanding among all parties of their roles and 

responsibilities; clear protocols regarding the escalation of significant 

issues; effective and independent scrutiny and inspection; sufficient 

oversight and quality assurance of construction works and the need for 

truly independent certification. It would be beneficial to better understand 

the support offered and the role played by the Scottish Government, the 

SFT, the professional advisors and the independent tester, and whether 

the issues that were emerging at the Queen Elizabeth hospital should 

have prompted greater scrutiny in Edinburgh.” 

 

8.5 Grant Thornton Report 

8.5.1 This report was published in August 2020 and was an internal audit report for 

NHS LothianNHSL on “Governance and Internal Controls: Royal Hospital for 

Children and Young People, and Department of Clinical Neurosciences Edinburgh.” 

The scope was agreed in October 2019 following discussions at the Finance & 

Resources Committee and the NHS LothianNHSL Board.  

8.5.2 A few of the observations made by Grant Thornton have been weaved into 

the section above relating to the Project Board. The report also made several 

recommendations which are as follows: 

“Recommendation 1: Capital projects are governed by the scheme of 

delegation and standing orders. In the case of the RHCYP there was a 

project board, the involvement of Finance & Resources Committee and 

the NHS Lothian Board. Responsibility for decision making on the RHCYP 
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project was not always clear and there was potentially less of a distinction 

between management and assurance.  

 

For future capital projects a road map approved from the outset, setting 

out the following would be beneficial: 

 

• The activities management have in place to identify and mitigate project 

risk and how this is to be reported 

 

• Role and remit of the SRO and the interface between the SRO and 

governance structures  

 

• The role of the Accountable Officer 

 

• The required skills, including capacity, and how this is going to be 

achieved  

 

• The structures in place to provide assurance to the SRO, to support the 

SRO in decision making. 

 

• Who has oversight of the “whole” project e.g. a single pair of eyes, in 

particular linked to contract responsibilities and ensuring delivery of the 

contract and can triangulate matters across the project. 

 

• How advisers are engaged, direct to support decisions or in an 

assurance role, and their interface into the project reporting lines 

 

• How governance structures, for example Finance & Resources and the 

NHS Lothian Board will receive assurance over the mitigation of risk and 

project decisions, and when and how this assurance will be received.  

 

• The distinction between assurance compared with updates for 

information, and the differing role anticipated  
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This road map may then evolve during the project but would give clarity of 

management vs assurance, and the respective roles individuals, groups, 

and committees have within the project. 

 

Recommendation 2: The RHCYP project was complex, involving 

significant complex negotiations, both of a legal and technical nature. 

Throughout the project decisions were made routinely for example by 

clinical teams, the project team including technical advisers and project 

director. It is not always clear based on the project documentation 

retained what decisions were made when and by who, and how these 

were shared with the SRO, through the project board or project steering 

group or an alternative reporting process…There should always be clarity 

over who, within NHS Lothian, is responsible for decision making, and 

what assurance has been provided to support that decision. 

 

Recommendation 3: Clinical stakeholders were identified and very 

involved in the project. However, there was not a clarity over the 

alignment (or otherwise) of the clinical need compared with guidelines and 

in which instance, what, would take a greater importance over the other. 

In addition, where clinical decisions were set out, how these linked and/or 

impacted on other decisions within the project. A framework for clinical 

engagement on future projects would [be beneficial particularly if]… 

supported by greater clarity over what is a requirement compared with 

guidelines and a minimum requirement for a new hospital, this would 

support a greater understanding of what could be changed and what is 

required. 

 

Recommendation 4: NHS Lothian had technical, legal, and financial 

advisers. How each adviser engaged in the project, depended on the role 

and remit. The advisers with the most significant input through the project 

were MML as technical advisers. Over time the engagement with MML 

developed and whilst change orders were established, to approve new 

scopes of work, how NHS Lothian worked with MML on the project 
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became less clear. Going forward, when working with external advisers 

we would recommend:  

 

• Ensuring clarity over reporting line … 

We noted during our review the advice and input from the legal advisers 

was formal in nature, captured either through reports or formal email 

correspondence. This practice could be something to consider across all 

advisers. 

 

Recommendation 5: In the case of the RHCYP project although the 

project board (and then the project steering board) had an agreed term of 

reference, this was not clear about who should attend, for what purpose 

and how this particular board was to support decision making. In 

particular, the project steering board (from 2015 onwards) had over 30 

routine attendees. Going forward a clear framework for project boards for 

capital projects should be in place. … 

 

Recommendation 6: Whilst most decision making rested directly with NHS 

Lothian, other parties were involved in either directly supporting the 

decision-making process or approval. In particular, the role of Scottish 

Futures Trust, as a member of the project board alongside producing key 

stage reviews. Without the sign off at key stages, NHS Lothian would not 

have been allowed to progress to the next project stage. The key stage 

reviews informed Scottish Government decision making, and the sign offs 

on the project as out with NHS Lothian’s delegated authority. Based on 

our review of documentation the respective roles and responsibilities were 

not always clearly understood, by all parties involved in the project. On 

future projects it would be helpful for NHS Lothian to set out an 

overarching framework and timeline for the project, which can be 

approved by the NHS Lothian Board and/or Finance & Resources 

Committee (depending on delegations)” 
 

8.5.3 In terms of ventilation issues and the connection with governance, one 

pattern that emerged from both the Grant Thornton audit and the KPMG report is the 
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limitation of the discussions on technical matters at the Project Board or escalation of 

these. The Grant Thornton report comments in relation to the Project Steering Board: 

“Whilst the disputes between NHS Lothian and Project Co were outlined 

via project director updates the underpinning technical matters were not 

set out and discussed in detail. Ventilation is mentioned three times in the 

minutes between 2015 and 2019. Within the minutes there is no evidence 

over the scale of the difficulty and the exact dispute. Actions are noted 

including correspondence with the Independent Tester and Project co but 

follow up action and resolution is not reported back in a consistent way.” 

 

8.5.4 NHSL have advised the inquiry in relation to the above that the highly 

technical and specialised detail was dealt with by those with expertise including the 

technical advisers but issues were flagged, and the implications (risks) were 

discussed at project/ programme boards and governance framework. Governance 

groups were to receive and assess assurance, not to manage highly technical 

matters. However, the frequent reporting to such governance committees and the 

NHSL Board highlighted the significance of the issued and interest of NHSL Board in 

resolving matters. 

8.5.48.5.5 Similarly, the KPMG report comments:  

 

“we understand that there was regular dialogue between NHSL and SG 

throughout the Project, with escalation of issues where required, albeit 

this was typically more focused on financial rather than technical matters.” 

 

8.5.6 NHSL have advised the Inquiry in relation to these comments that as the 

Project Agreement was supposed to have transferred the technical (design and 

construction) risks to the private sector, it is natural that NHSL’s key risk remained 

financial and therefore the focus. Where technical matters impacted on the financial 

and timelines for the opening of the new facility, there was a focus on such matters. 

  

Page 170

A46525147



9. Part 2 - National Structural Statutory Framework  
 

9.1 Introduction 

9.1.1 The National Health Service in Scotland is established and operates under a 

complex legislative framework with an interlinking network of statutory duties and 

obligations conferred upon various bodies. The purpose of this section is not to give 

a detailed or comprehensive analysis of that framework, but rather to sketch out its 

main features to provide the reader with some context for the specific matters dealt 

with in subsequent parts of this paper. 

9.1.2 Accordingly, parts of the National Health Service in Scotland such as Joint 

IntegratedIntegration Boards24 that fall outwith the matters falling to the Inquiry’s its 

Remit and Terms of Reference are not dealt with.  

9.2 The National Health Service in Scotland 

9.2.1 The National Health Service (NHS) in Scotland was established in 194825. 

Services in Scotland were administratively separate from the health services 

provided in England and Wales. The Secretary of State for Scotland held ministerial 

responsibility.  

9.2.2 The National Health Service (Scotland) Act 197826 consolidated certain 

enactments relating to the NHS in Scotland and as regards the provision of hospital -

based healthcare within Scotland, it remains the primary statute conferring powers 

upon government ministers. 

9.3 The Scottish Ministers  

9.3.1 In 1999 responsibility for the NHS in Scotland became a devolved matter27. 

The Scottish Parliament can legislate in matters of devolved competence28, which 

24 Under the Public Bodies (Joint Working) (Scotland) Act 2014 (legislation.gov.uk) 
25 National Health Service (Scotland) Act 1947 (c. 27) 
26 National Health Service (Scotland) Act 1978 (c.29), as amended and primarily by the by Public 
Service Reform Scotland Act 2010 and the Public Bodies (Joint Working) Act 2014. 
27 The Scotland Act 1998 (c.46)  
28 Section 29(1) of the Scotland Act 1998 (c. 46)  
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includes many health policy matters and the NHS29. For practical purposes, 

references to “Secretary of State” in pre-devolution legislation in matters related to 

health including the 1978 Act should be read as a reference to “the Scottish 

Ministers”.  

9.3.2 Accordingly, statutory responsibility for the NHS in Scotland lies primarily with 

the Scottish Ministers30. At present the Cabinet Secretary for NHS Recovery, Health 

and Social Care31 has ministerial responsibility in the Scottish Cabinet for the NHS in 

Scotland, which includes provision of hospital -based healthcare (sometimes referred 

to as secondary care).  

9.3.3 The Scottish Ministers are accountable to the Scottish Parliament for 

exercise of their statutory functions in matters of devolved competence.  

9.4 The National Health Service (Scotland) Act 1978: duties conferred upon 
the Scottish Ministers   

9.4.1 The Scottish Ministers have a broad statutory duty at section 1 of the 1978 

Act to promote in Scotland a comprehensive and integrated health service designed 

to secure: -  

• the improvement in the physical and mental health of the people of 

Scotland, and  

• to prevention, diagnosis and treatment of illness32.  

 

9.4.2 Further the Scottish Ministers are obliged to either provide or secure the 

effective provision of services in accordance with the provisions of the 1978 Act. 

29 See Section 30 and Schedules 4  and 5 of the Scotland Act 1998 (c. 46). The Scottish Parliament 
has devolved competence to legislate except in so far as matters are reserved to the UK parliament.  
All reservations are listed in Schedules 4 and 5. Of the few matters reserved to the UK Parliament are 
the regulation of specified “healthcare professionals” and the regulation of certain types marketing for 
medicines for human use.  
30 The National Health Service (Scotland) Act 1978 (c. 29) 
31 Cabinet Secretary for Health and Social Care - gov.scot (www.gov.scot) 
32 Section 1 of the National Health Service (Scotland) Act 1978 (c.29) 
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Services free of charge except where legislative provision is made for the making 

and recovery of charges.33 

9.4.3  In addition to that wide-ranging duty, the Scottish Ministers have a broad 

discretion conferred by section 1A of the 1978 Act. Section 1A provides the Scottish 

Ministers with a duty to promote the improvement of the physical and mental health 

of the people of Scotland. In discharging their duty, the Scottish Ministers “may do 

anything which they consider is likely to assist discharging that duty” including 

provision of financial assistance to any person, entering into arrangements or 

agreements with any person, co-operating with or facilitating or co-ordinating the 

activities of any person.34 

9.4.4 To assist in the discharge of their statutory duties, the Scottish Ministers have 

powers to establish health boards, special health boards and a Common Services 

Agency. The Scottish Ministers may confer functions of each of these bodies.  

9.4.5 The 1978 Act also confers a range of specific duties upon the Scottish 

Ministers in relation to other services and facilities. Notably with reference to matters 

of interest of the Inquiry, they are under a duty to provide throughout Scotland to the 

extent that they consider necessary to meet all reasonable requirements, hospital 

accommodation and medical, nursing and other services.35 

9.4.6 In addition, the Scottish Ministers have a statutory obligation to publish a 

Charter of Patient Rights and Responsibilities, which summarises the existing rights 

and responsibilities of people who use NHS services and receive NHS care in 

Scotland36. 

9.5 The Scottish Ministers: Powers to constitute Health Boards  

9.5.1 The Scottish Ministers are required to constitute health boards37 for the 

purpose of exercising such of their statutory functions as they may determine, and 

33 Except in so far as the making and recovery of charges is expressly provided for by any enactment. 
Section 1(2) of the National Health Service (Scotland) Act 1978 
34 Section 1A(1) of the National Health Service (Scotland) Act 1978 
35 Section 36 of the National Health Service Scotland Act 1978  
36 The Patient Rights (Scotland) Act 2011 
37 Section 2(1)(a) of the National Health Service (Scotland) Act 1978. 
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for the purpose of making arrangements on their behalf for the provision of primary 

medical, dental and pharmaceutical services under the 1978 Act. 

9.5.2 The NHS in Scotland defines a Scottish health board as “a regional authority 

in Scotland with responsibility for the delivery of health services”.”38. Each health 

board is responsible for protecting and improving the health of the population, and 

for delivering frontline healthcare services in its geographic area.  

9.5.3 A health board is a body corporate.39 The Scottish Ministers appoint the 

health board members40 which consists of a chair, other members and local 

councillor members41. Secondary legislation regulates health board membership and 

the procedures associated with appointment42.   

9.5.4 Health boards are non-departmental public bodies and are accountable to 

the Scottish Ministers, specifically to the Cabinet Secretary for Health. Health boards 

have legal personality and are entitled to enforce any rights acquired and are liable 

in respect of any liabilities in the exercise of those functions as if acting as a 

principal. All proceedings are to be brought by or against the board in its own 

name.43 

9.5.5 There are currently fourteen health boards: 

1. NHS Ayrshire & Arran  

2. NHS Borders 

3. NHS Dumfries & Galloway 

4. NHS Fife  

5. NHS Forth Valley  

6. NHS Grampian  

7. NHS Greater Glasgow & Clyde  

8. NHS Highland  

9. NHS Lanarkshire  

38 Scottish Health Board (datadictionary.nhs.uk) 
39 Schedule 1, paragraph 1 of the National Service (Scotland) Act 1978  
40 Schedule 1, paragraph 2 of the National Service (Scotland) Act 1978 
41 Following nomination by local authorities in the area of the Health Board. 
42 The Health Boards (Membership and Procedure) (Scotland) Regulations 2001 (2001/302), and the 
Health Boards (Membership) (Scotland) Regulations 2013 (2013/334). 
43 Section 2(8) of the National Health Service (Scotland) Act 1978 
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10. NHS Lothian  

11. NHS Orkney  

12. NHS Shetland  

13. NHS Tayside  

14. NHS Western Isles  
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9.6 Functions of Health Boards  

9.6.1 Health boards are given the function of providing, to the extent that they 

consider necessary to meet all reasonable requirements, primary medical services 

as respects their area.44 The 1978 Act gives them a number of other specific 

functions. For example, all health boards have a duty to promote the improvement of 

the physical and mental health of the people of Scotland. They have broad discretion 

and “may do anything which they consider is likely to assist discharging that duty”. 

This provision mirrors that conferred on the Scottish Ministers by section 1A of the 

1978 Act.  

9.6.2 Other functions can be conferred (or withdrawn) by orders made by the 

Scottish Ministers under the 1978 Act.45  

9.6.3 In exercising their functions, health boards are obliged to “act subject to, and 

in accordance with, such regulations as may be made, and such directions as may 

be given, by the [Scottish Ministers]; and such regulations and directions may be 

made or given generally or to meet the circumstances of a particular area or 

matter.”46 

9.6.4 Every health board is obliged to keep accounts of all money received and 

paid out by them. Furthermore, Health boards must send their accounts to the 

Scottish Ministers as directed. The Scottish Ministers sends the accounts to the 

Auditor General for Scotland for auditing47.  

9.7 The Scottish Ministers: Powers to constitute Special Health Boards  

9.7.1 The Scottish Ministers have the discretion to establish special health 

boards48 for the purpose of exercising the functions of the Scottish Ministers relating 

to the health services as they may determine.   

9.7.2 In addition to functions that may be conferred upon them by the Scottish 

Ministers, the 1978 Act confers special health boards, once established, with a 

44 Section 2C(1) of the National Health Service (Scotland) Act 1978 
45 For example, see section 2A National Health Service (Scotland) Act 1978  
46 National Health Service (Scotland) Act 1978 section 2(5). 
47 Section 86 of the National Health Service (Scotland) Act 1978  
48 Section 2(1)(b) of the National Health Service (Scotland) Act 1978. 
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number of specific statutory functions. All special health boards have a duty to 

promote the improvement of the physical and mental health of the people of 

Scotland49. They have a broad discretion and “may do anything which they consider 

is likely to assist discharging that duty”50 including provision of financial assistance to 

any person, entering into arrangements or agreements with any person, co-operating 

with or facilitating or co-ordinating the activities of any person. This provision mirrors 

that relating to the Scottish Ministers by section 1A of the 1978 Act.  

9.7.3 There are currently seven special health hoards and each was established 

with a specific purpose. Each of the special health boards support the regional 

Health Boards by providing a range of specialist and national services. 

9.7.4 The special health boards are as follows: -  

1. NHS Healthcare Improvement Services: NHS Quality Improvement 

Scotland (QIS) was established as a special health hoard in 2003, then 

Healthcare Improvement Scotland was established by the Public Services 

Reform (Scotland) Act 2010, taking over the regulatory functions of the 

QIS51.  

2. Scottish Ambulance Service52  

3. State Hospitals Board for Scotland53  

4. NHS Education for Scotland54  

5. NHS 2455  

6. National Waiting Times Centre Board56: covers the whole of Scotland.  

7. Public Health Scotland57: Public Health Scotland covers the whole of 

Scotland. It succeeded NHS Health Scotland which was a special health 

board established in 2003 and dissolved in 2020.  

49 Section 2A(1) of the National Health Service (Scotland) Act 1978 
50 Section 2A(2) of the National Health Service (Scotland) Act 1978 
51 An Operating Framework is in place between HIS and the Scottish Ministers, in addition to 
managing the relationship, the Framework sets out the escalation process from HIS to the Scottish 
Ministers. This would be undertaken when a lack of progress/response/input has been made by the 
service provider because of the usual HIS processes. HIS-SG-Operating-Framework-Master-copy-
WEB-VERSION (1).pdf 
52 The Scottish Ambulance Service Board Order 1999 (1999/686) 
53 The State Hospitals Board for Scotland Order 1995 (1995/574) 
54 The NHS Education for Scotland Order 2002 (2002/103) 
55 The NHS 24 (Scotland) Order 2001(2001/137) 
56 The National Waiting Times Centre Board (Scotland) Order 2002/305 
57 The Public Health Scotland Order 2019 (legislation.gov.uk) 
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9.7.5 Special health boards are non-departmental public bodies and are 

accountable to the Scottish Ministers, specifically to the Cabinet Secretary for NHS 

Recovery, Health and Social Care.   

9.8 The Scottish Ministers: Powers to create the Common Services Agency   

9.8.1 The 1978 ActThe 1978 Act, 58 together with the National Health Service 

(Functions of the Common Services Agency) (Scotland) Order 200859 and the Public 

Bodies (Joint Working) Scotland Act 2014, provides the current statutory basis for 

the Common Services Agency (the Agency) for the Scottish Health Service. The 

purpose of the Agency is to provide a range of services to health boards60. The 

Agency is more commonly known as the National Services Scotland (NSS). 

9.8.2 The Agency is a body corporate.61 It is managed by a board appointed by the 

Scottish Ministers. It comprises a chair and such other members as the Scottish 

Ministers may appoint following consultation with the health boards62. Mary Morgan 

is the current Chief Executive at NSS.  

9.8.3 The Agency is a non-departmental public body and is accountable to the 

Scottish Ministers, specifically to the Cabinet Secretary for NHS Recovery, Health 

and Social Care. 

  

58 Section 10 of the National Health Service (Scotland) Act 1978. 
59 SSI 2008/312. 
60 The National Health Service (Functions of the Common Services Agency) (Scotland) Order 
2008/312 
61 Schedule 5, paragraph 1 of the National Health Service (Scotland) Act 1978  
62 Schedule 5 of the National Health Service (Scotland) Act 1978. Current membership of the board 
and other management bodies can be found here: https://www.nss.nhs.scot/how-nss-
works/governance/.  
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9.9 Functions of the Common Services Agency  

9.9.1 The Agency is a body to which the Scottish Ministers may delegate such of 

their functions relating to the health service under the National Health Service 

(Scotland) Act 1978 as they think appropriate.63 The Ministers may withdraw any 

functions delegated. In addition, the Agency must provide such services and carry 

out such tasks for bodies associated with the health service as the Scottish Ministers 

and those bodies may agree, and on such terms and conditions as may be agreed.64 

9.9.2 The Agency provides a broad range of support services to health boards and 

special health boards. These are set out in a secondary legislation made by the 

Scottish Ministers under the 1978 Act.65 These functions include:66  

• To collect and disseminate epidemiological data and participate in 

epidemiological investigations; 

• To provide information, advice and management services in support of the 

functions of Scottish Ministers, HIS, health boards and special health 

boards;  

• To provide accommodation of the kind referred to in section 36(1) of the 

1978 Act for the functions of the Agency and, if so directed by Scottish 

Ministers, for the functions of HIS, health boards and special health 

boards;67  

• To provide legal services to health boards, the special health boards and 

HIS via the Central Legal Office;   

• To procure equipment, supplies and services including the national 

procurement of clinical services, in support of the functions of the Scottish 

Ministers, HIS, health boards and special health boards; 

• To co-ordinate personnel policies, including, to such extent as may be 

agreed with HIS, health boards and special health boards, arrangements 

63 Section 10(3) of the National Health Service (Scotland) Act 1978. For example, see section 2A 
National Health Service (Scotland) Act 1978  
64 Section 10(6) of the National Health Service (Scotland) Act 1978  
65 Generally, sections 10(3) and (4) and 105(6) and (7) of the 1978 Act 
66 The National Health Service (Functions of the Common Services Agency) (Scotland) Order 2008 as 
amended. 
67 Article 2 of the National Health Service (Functions of the Common Services Agency) (Scotland) 
Order 2008 (2008/312). 
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for appointment, training and planned movement of staff and the 

organisation of and participation in training; 

• To arrange for the check and pricing of pharmaceutical prescriptions; 

• To provide a blood transfusion and blood fractionation service; 

• To provide staff and accommodation to the Scottish Dental Practice 

Board;  

• To take on lease, or purchase by agreement, moveable property and land 

which is required for the functions of the agency and to dispose of land no 

longer required;  

• To detect and investigate fraud or other irregularities; 

• To make arrangements for the vaccination and immunisation of persons 

against yellow fever.   

 

9.10 Organisational structure of NSS 

9.10.1 During 2013/201468, the NSS underwent an organisational restructure 

creating a number of Strategic Business Units (SBUs) as follows: 

• Procurement, Commissioning and Facilities;  

• Public Health and Intelligence;  

• Central Legal Office;  

• Digital and Security;  

• Scottish National Blood Transfusion Service;  

• Practitioner and Counter Fraud Services.  

 

9.10.2 On 1 April 202069, the Public Health and Intelligence SBU was transferred 

to Public Health Scotland which is a special health board covering the whole of 

Scotland.   

9.11 Health Facilities Scotland 

9.11.1 Health Facilities Scotland (HFS) is a division of NSS that provides 

operational expertise and guidance on subjects related to healthcare facilities. It 

68 Page 11 of the NHS National Services Scotland 2013/14 audit (audit-scotland.gov.uk) 
69 The Public Health Scotland Order 2019 (legislation.gov.uk) 
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establishes professional and technical standards and best practice procedures and 

provides operational facilities management for NSS sites.70 

9.12 Health Protection Scotland and Antimicrobial Resistance and Healthcare 
Associated Infection Scotland 

9.12.1 Health Protection Scotland (HPS) was previously responsible for 

coordinating health protection in Scotland, including protection against the spread of 

infectious disease. The Antimicrobial Resistance and Healthcare Associated 

Infection Service (ARHAI) was part of HPS. HPS no longer exists as an entity.  

9.12.2 On 1 April 2020 the functions of HPS, minus ARHAI transferred to Public 

Health Scotland. ARHAI remained part of NSS and it became part of the “Centre of 

Excellence” in the healthcare built environment (now known as NHS Scotland 

Assure) following issues and incidents reported in the QEUHQueen Elizabeth 

University Hospital, Glasgow and RHCYP/DCN (see section 37 of this paper). 

9.13 Scottish Ministers: Powers of inquiry and powers of intervention 

9.13.1 In addition to their statutory powers in relation to health boards, special 

health boards, the Agency and other bodies established under the 1978 Act, the 

Scottish Ministers have specific powers of inquiry and intervention. 

Powers of Inquiry 
 
9.13.2 The Scottish Ministers may cause an inquiry to be held in any case where 

they consider it is advisable to do so71 in connection with any matter arising under 

the 1978 Act.  

Powers of Default72 
 
9.13.3 If after holding an inquiry the Scottish Ministers are of the opinion that a 

health board, an NHS Trust, the Dental Estimates Board or Healthcare Improvement 

Scotland (HIS), has failed to carry out its statutory functions, or in carrying them out 

70 For further details on HFS, see https://www.nss.nhs.scot/departments/health-facilities-scotland/  
71 Section 76 and schedule 12 of the National Health Service (Scotland) Act 1978 
72 Section 77 of the National Health Service (Scotland) Act 1978 
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has failed to comply with relevant regulations, schemes, proposals or directions, they 

may declare the body to be in default. In these circumstances they may make a 

default order.  

9.13.4 Where a default order is made, the members of the board or other body 

must vacate their office. The order must provide for their replacement and may 

contain interim provisions pending the new appointments or, as the case may be, the 

election of new members. These powers are also available to the Scottish Ministers 

in relation to matters arising under the Patient Rights (Scotland) Act 2011. 

Emergency powers73  

 
9.13.5 If the Scottish Ministers are of the opinion that an emergency exists, and it 

is considered necessary to secure the effective continuance of any service under the 

1978 Act they have powers to direct that any function conferred by or under the Act 

on any person or body is, be performed by some other specified body or person. 

This direction will be in place for the duration of the emergency.  

Powers in case of service failure74 

 
9.13.6 The Scottish Ministers have powers of intervention in the case of a failure 

by a body or a person to provide an acceptable standard a service which the body or 

person is under a duty to provide. In terms of this section a “body” is defined as: a 

health board, a special health board, the Agency or HIS.75 A “person” is defined as: 

an employee of a health board, special health board, the Agency or HIS; a member 

of staff of the Scottish Administration, or an employee of a local authority.76  

9.13.7 The Scottish Ministers may direct that specified functions be performed for 

a specified period and to a specified extent by a body or person of the kind described 

above.  

73 Section 78 of the National Health Service (Scotland) Act 1978  
74 Section 78A of the National Health Service (Scotland) Act 1978 which was inserted by section 6 of 
the National Health Services Reform (Scotland) Act 2004 
75 Section 78(4) of the National Health Service (Scotland) Act 1978 
76 Section 78(5) of the National Health Service (Scotland) Act 1978 
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9.13.8 A body or person appointed by such a direction is called an 'appointed 

person' and must comply with the direction. The Scottish Ministers may vary or 

withdraw such a direction.77 The powers may be exercised in case of service failure 

without prejudice to the default and emergency powers.78 

  

77 Section 78(11) of the National Health Services (Scotland) Act 1978 
78 Section 78B of the National Health Services (Scotland) Act 1978 
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9.14 The Scottish Ministers: NHS Board Performance Escalation Framework 

9.14.1 The Scottish Ministers have an NHS Board Performance Escalation 

Framework.79 This is sometimes described as “special measures”. However, that 

term is specific to arrangements in England.  

9.14.2 There are five stages within the NHS board performance escalation 

framework in Scotland, the stages are numbered 1 to 5 with 5 being the most 

serious. The stage that each health board is assessed at provides a description of 

performance and any response that is required from the Scottish Ministers. 

Decisions to escalate to Stage 5 are taken by the Cabinet Secretary and it is at this 

level where the ministerial powers of intervention are exercised (See section 7.2 of 

this paper for use of this Perfomance Framework in the RHCP/DCN project). 

  

79 Details may be found here: https://www.gov.scot/publications/nhs-healthcare-standards-nhs-board-
performance-escalation-framework/. That page also lists the current status of NHS boards in 
Scotland. 
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10. NHS LothianNHSL Board  
10.1 Background 

10.1.1 Lothian Health BoardNHSL is a body corporate constituted by the Scottish 

Ministers under the terms of National Health Service (Constitution of Health Boards) 

(Scotland) Order 1974 (as amended). 

10.2 Membership 

10.2.1 The Scottish Ministers appoint all NHSL Board members.80  The Board is 

made up of executive and non-executive members and currently consists of a chair, 

other members and local councillor members.  

10.2.2 The Chair of the Board is appointed by the Scottish Ministers.  

10.2.3 There are five executive Board members, namely: 

• Chief Executive.   

• Director of Public Health and Health Policy. 

• Medical Director. 

• Director of Nursing, Midwifery and Allied Health Professionals. 

• Director of Finance. 

 

The Director of Human Resources & Organisational Development and the Director of 

Strategic Planning were executive Board members until 9 June 2010 when they 

were removed. This was carried out to create two further non-executive positions for 

those representing the public and patients. Not all directors within NHS LothianNHSL 

are Board board members.  

 

10.2.4 There are two types of non-executive Board members. These are 

stakeholder non-executives and non-executives who are appointed through the 

public appointment system. Both are appointed with the same responsibilities. There 

are currently 2022 non-executive positions on Lothian Health Board.  

80 Schedule 1, paragraph 2 of the National Service (Scotland) Act 1978 

Page 185

A46525147



10.2.5 Lothian HealthThe Board currently has seven stakeholder non-executive 

Board members. These are  

• The Employee Director (who is also the staff-side chair of the Area 

Partnership Forum). The staff-side elect this individual. 

• The Chair of the Area Clinical Forum. The various area professional 

forums (see Section 9 of the 1978 Act) elect this individual. 

• An individual from the University of Edinburgh. 

• A councillor from the City of Edinburgh Council. 

• A councillor from East Lothian Council. 

• A councillor from Midlothian Council. 

• A councillor from East Lothian Council. 

 

Each stakeholder will nominate an individual to be a stakeholder non-executive 

Board member and send this nomination to the Chair of the Board. The information 

is provided to the Scottish Government’s public appointments unit who issue a 

formal appointment letter from the Cabinet Secretary to the individual. 

10.2.6 NonOther non-executive Board members on the Lothian Health Board are 

appointed through the public appointment system. There is no limit to how many 

non-executives  Board members which the Scottish Government could appoint 

through this process. The Chair of NHS LothianNHSL Board is usually involved in 

the recruitment panel. 

10.2.7 Since 1 February 2020 the Cabinet Secretary has appointed a  non-

executive Board member to be a Whistleblowing Champion on every Board in 

Scotland.   

10.2.8 During the lifespan of the RHCYP/DCN project the Chief Executives on the 

Board was James Barbour (from 1 August 2001 to 20 April 2012), Tim Davidson81 

(until 15 July 2020) and Calum Campbell (from 16 July 2020). The Chief Executive 

81 Tim Davidson was appointed interim Chief Executive on 1 May 2012 and the substantive on 1 
August 2012. 
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was also the Accountable Officer under the terms of the Public Finance and 

Accountability (Scotland) Act 2000. 

10.2.9 Each Board member is provided with a  Board Members’ Handbook. They 

also have a responsibility to comply with the Code of Conduct for Members of 

Lothian NHS Board. 

10.3 Guidance For Boards (General) 

10.3.1 In March 2017 the Scottish Government published “On Board – A Guide for 

Members of Statutory Bodies”82 (the Guide) and the purpose was to provide 

guidance for those appointed under statue to be members of the boards of public 

bodies in Scotland. This broadly described the roles of the board and the executive 

of public bodies. This included health boards. It covered such topics as public 

service delivery and reform; principles of corporate governance; roles, 

responsibilities and relationships; effective financial management; ethics and 

standards of behaviour. 

10.3.2 As an overview the Guide stated that as a board member of a public body in 

Scotland, there are requirements to discharge specific duties in relation to effective 

governance and financial management of the public body. It stated:  

“Corporate governance is the way in which organisations are directed, 

controlled and led. It defines relationships and the distribution of rights 

and responsibilities among those who work with, and in, the public body, 

determines the rules and procedures through which objectives are set, 

and provides the means of attaining those objectives and monitoring 

performance. Importantly, it defines where accountability lies throughout 

the public body.”83 

The Guide commented that the results of poor corporate governance cannot be 

underestimated. 

 

82  On Board – A guide for members of statutory bodies in March 2017, 
83 Page 16 On Board – A Guide for Members of Statutory Bodies 
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10.3.3 The Guide commented that the four main functions of the board of a public 

body are: to ensure that the body delivers its functions in accordance with ministers’ 

policies and priorities; to provide strategic leadership; to ensure financial 

stewardship; and to hold the Chief Executive and Senior Management Team to 

account. 

10.3.4 The Scottish Public Finance Manual (SPFM) is the primary document which 

governs all matters relating to public finance and reporting in public bodies. The 

Guide commented that the board must satisfy itself that the public body had proper 

processes, systems and controls in place and receives assurance from the Chief 

Executive that the Scottish Public Finance Manual was being complied with. The 

Manual provides guidance on the proper handling and reporting of public funds. 

10.3.5 In exercising their financial powers, the Scottish Ministers issued the SPFM 

to provide guidance on the proper handing and reporting of public funds.84 The 

purpose of the SPFM is to “provide guidance to the Scottish Government (SG) and 

other relevant bodies on the proper handling and reporting of public funds. It sets out 

the relevant statutory, parliamentary and administrative requirements, emphasises 

the need for economy, efficiency and effectiveness, and promotes good practice and 

high standards of propriety.”85 

10.3.6 The SPFM is applicable to bodies sponsored by the Scottish Government, 

commonly referred to as non-departmental public bodies and includes NHS bodies. 

The list of NHS bodies is published on the Scottish Government website86. The 

SPFM should be regarded as “applicable guidance” by all bodies the accounts of 

which are subject to audit by the Auditor General for Scotland87. This would include 

such as the Lothian Health BoardNHSL. 

10.3.7 In addition to the SPFM, the Scottish Ministers issued sector specific 

guidance. The Scottish Capital Investment Manual (SCIM) “provides guidance in aan 

NHS context on the processes and techniques to be applied in the development of 

84 Background and applicability - Scottish Public Finance Manual  
85 Paragraph 1 - Background and applicability - Scottish Public Finance Manual 
86 National public bodies: directory - gov.scot (www.gov.scot) 
87 Paragraph 7 of the Chapter on Background and applicability - Scottish Public Finance Manual - 
gov.scot (www.gov.scot) 
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all infrastructure and investment programmes and projects within NHS Scotland”.88 

SCIM was updated in 2017, with the previous versions last updated in 2011 and 

2009. In his statement to the Inquiry, dated 20 April 2022,89 Michael Baxter, former 

Deputy Director (Capital Planning and Asset Management), Health and Social Care 

Directorate of the Scottish Government, described the purpose of the SCIM in the 

following terms: 

“SCIM provides guidance on the processes and techniques to be applied 

in the development of all infrastructure and investment programmes and 

projects within NHS Scotland. The guidance applies to the process of 

project development from inception to post project evaluation. SCIM gives 

guidance on issues around investment appraisal, financial (capital and 

revenue) affordability and procurement, project management and 

governance arrangements required to support the development of 

programmes and projects. 

 

…The principles set out in SCIM and the Policy on Design Quality are 

applicable to all health boards in relation to the development of all 

infrastructure and investment schemes regardless of their size or 

complexity. These are designed to provide an audit trial and assurances 

that appropriate steps have been followed in the investment decision 

making process.” 

 

10.3.8 The relevant version of the SCIM manual that applied to NHS LothianNHSL 

Board during relevant periods of the RHCP/DCN project will be reviewed in sections 

29 and 30 of the paper. 

10.3.9 Although it post-dates most of the key events covered by the Inquiry’s remit, 

the Scottish Government also published NHS Scotland - A Blueprint for Good 

Governance (the Blueprint) in February 2019.90  It was provided to the Boardshealth 

88 Page 8 of the Scottish Capital Investment Manual  
89 Witness Statement - Michael Baxter - 16.05.2022 | Hospitals Inquiry 
90NHS Scotland – A Blueprint for Good Governance in February 2019. The Blueprint was updated, 
expanded and republished in 2022. 
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boards via a Directorate letter dated 1 February 2019 from the Director of Health 

Finance, Corporate Governance and Value. 

10.3.10 This letter stated that the “Blueprint for Good Governance draws on 

current best practice to ensure all boards assess and develop their corporate 

governance systems. The matters considered by the Blueprint are consistent with 

the governance reviews undertaken in both NHS Highland and NHS Tayside as well 

as the work of Audit Scotland and the Scottish Parliament’s Health and Sport 

Committee… A self-assessment tool had also been developed to allow all boards to 

evaluate their current governance arrangements against the Blueprint.” 

10.3.11 The Blueprint drew the distinction between corporate governance being 

what the board does and the day-to-day management of the organisation by the 

Executive Leadership Team. It described the board’s involvement as setting strategic 

aims; holding the executive to account for the delivery of those aims; determining the 

level of risk the board is willing to accept; influencing the organisation’s culture; and 

reporting to stakeholders on their stewardship. 

10.3.12 In addition to setting out what good governance looked like, the Blueprint 

supported other activities of the board. It: 

• Defined functions, enablers and support required for good governance. 

• Described skill, experience and diversity required by NHS Board members. 

• Improved induction training and development activities of board members. 

• Provided a template for the design of assurance information system (to 

assist in holding NHS leadership to account). 

• Described the expectation of the board administration function. 

• Performance appraisal of board members.  

 

10.3.13 The Blueprint model of good governance in the NHS Boards was a three-

tier model.91 

91 Page 5  NHS Scotland – A Blueprint for Good Governance in February 2019 
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10.4 Roles and Responsibilities of Board Members 

 

10.4.1 The ‘On Board – A Guide for Members of Statutory Bodies’ set out the role 

and responsibilities board members.92 

 

92 Page 29 On Board – A Guide for Members of Statutory Bodies 

Page 191

   

  

  

 

 
 

 

   
   

  
  

   

 
 

    

 

 
 

 

    

    

  

A46525147



 
 

10.4.2 NHS LothianNHSL Board members are provided with a ‘Board Members 

Handbook’.93 This reminds members that they have a personal duty to comply with 

the Lothian NHS Board Code of Conduct.94 The Commissioner for Public Standards 

can investigate complaints about members who are alleged to have breached their 

Code of Conduct. 

10.4.3 The Corporate Services ManagerNHSL maintains the Lothian NHSNHSL 

Board Register of Interests to avoid any conflicts of interest. When a member needs 

to update or amend their entry in the register, they need to notify the Corporate 

Services Manager .provide notification to the relevant member of staff . Members 

require to consider the relevance of any interests they have to any business 

presented to the boardBoard or one of its committees. 

  

93 Board Members Handbook (nhslothian.scot) 
94 Code of Conduct (nhslothian.scot) 
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10.5 Standing Orders 

10.5.1 Standing Orders set out how a board must conduct its business. Each 

board’s Standing Orders are based on statutory regulations95 and a style set of 

Standing Orders published by the Scottish Government.96 

10.5.2 During the period of the RHCYP/DCN project there were several versions of 

the Standing Orders (SOs) in place, By way of illustration, the remainder of this 

section of the paper looks at the content of the SOs dated 2 April 2014 and the 

sections that would have been relevant to the RHCYP/DCN project. 

10.5.3 Board members were required to subscribe to and comply with the NHS 

Lothian Code of Conduct. This Code of Conduct was in terms of the Ethical 

Standards in Public Life etc (Scotland) Act 2000. 

10.5.4 Board meetings had to be held at least six times a year although the Chair 

could call a meeting anytime. Meetings must be held in public although the Board 

could consider items of business in private. 

10.5.5 Certain items of business were reserved to the Board and could only be 

approved at an NHS Board meeting. This would either be due to Scottish 

Government instructions or a Board decision to satisfy good governance practice. 

TheMatters reserved to the Board under the Standing Orders for 2 April 2014 were: 

• Approval of its standing orders. 

• Establishment of and terms of reference of all its committees, as well as 

appointment of committee members. 

• Organisational values. 

• Strategic Planning for all functions it had planning responsibility for, as 

well as the NHS LothianNHSL contribution to Community Planning 

Partnerships through the Single Outcome Agreements, the Local Delivery 

Plan, and Corporate Objectives. 

• Risk management. 

95 The Health Boards (Membership and Procedure) (Scotland) Regulations 2001 (2001/302), and the 
Health Boards (Membership) (Scotland) Regulations 2013 (2013/334) 
96 The Board adopted the style Standing Orders on 4 March 2020 
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• Health and Safety Policy. 

• Financial plans, opening revenue and capital budgets, Standing Financial 

Instructions and a Scheme of Delegation and annual accounts and report. 

• Capital Acquisitions and Disposals, in compliance with the SCIM. 

Approval of a business case item that was beyond the scope of its 

delegated financial authority before it was presented to Scottish 

Government for approval. 

• Other Organisational Policy, approval of which was delegated to 

committees and groups within NHS LothianNHSL, set out in the 

“Procedure for the Development, Approval and Communication of NHS 

Lothian Policies and Procedures”. 

• Performance Management. 

• Criminal Prosecution/Civil Litigation. 

• Other items of business where the Board may be required to approve by 

law or by Scottish Government direction. e.g., Integration Plans for a local 

authority area. 

 

10.5.6 The NHS LothianNHSL Board could appoint such committees as it deemed 

fit and appoint the Chairs of these Committee. NHS LothianNHSL (within this 

Scheme of Delegation) was made up the following committees:  

• Finance and Performance Review Committee, renamed Finance & 

Resources Committee.  

• Strategic Planning Committee – advised the Board on the 

appropriateness of clinical and service strategies to achieve the high-level 

vision and aims of the NHS Lothian Strategic Clinical Framework. 

• Healthcare Governance – clinical working practices. 

• Staff Governance – working practices and partnership engagement. 

• Acute Hospitals Committee – service planning and resourcing. 

• Audit & Risk Committee – latterly involved with commissioning an internal 

audit report on the project. 

10.5.7 Other than reserved matters, the Board could delegate authority to its, 

committees, Board members or Board employees through a Scheme of Delegation 
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to act on its behalf. It could also delegate responsibility for certain matters to the 

chair.  

10.6 Scheme of Delegation 

10.6.1 Lothian HealthThe Board had a Scheme of Delegation (the Scheme) in 

place throughout the period of the RHCYP/DCN project. The Scheme had numerous 

versions throughout the period.  

10.6.2 As a general overview, each version of the Scheme stated that it had been 

approved by the Lothian NHS Board. With regard to financial control, it set out the 

general requirement that it was essential that expenditure levels do not exceed the 

agreed delegated budget and officers must ensure there was available budget in 

place before taking any decisions in line with their delegated authority.  

10.6.3 By way of illustration of the Scheme, the remainder of this section looks at 

the content of the Scheme dated 25 June 2014 and the sections that would have 

been relevant to the RHCYP/DCN project. 

10.6.4 In terms of financial governance, the Director of Finance was the 

responsible Director. The Scheme set out both the roles of the Board and the 

Director of Finance in terms of the financial governance. The role of the Board in 

relation to this was set out as :  

• “To discharge its responsibilities in accordance with the relevant legislative 

requirements of the European Parliament, and the United Kingdom and 

Scottish Parliaments.  

•  To comply with any Directions or guidance issued by the Scottish 

Ministers.  

• To conduct its activities in an open and accountable manner. Its activities 

and organisational performance would be auditable. 

• To perform its activities within the available financial resources at its 

disposal. 

• To conduct its activities in a manner that is cost effective and 

demonstrably secures value-for-money.” 
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The role of the Director of Finance in relation to Financial Governance was set out 

as: 

• “To provide the professional lead on accountancy and financial 

management.  

• The provision of appropriate advice to the Board and technical expertise 

to the organisation towards the achievement of the financial governance 

objectives listed above. 

•  Championing the understanding of financial management issues and the 

principles of internal control throughout NHS Lothian.” 

 

10.6.5 The Scheme had sections which addressed approval of items to be 

included in the NHS Lothian Capital Programme. The sections were spilt further into 

“Funding of Initial Development of Concept”, “Business Cases”, “Use of Frameworks 

such as Frameworks Scotland 2 or HUB”. 

10.6.6 In relation to the “Funding of Initial Development of the Concept” this was 

the development of any concept or scheme for inclusion in the capital plan up to the 

approval of the Initial Agreement. It set out the budget holders likely to incur revenue 

expenditure and stated that the budget holder was only limited by their available 

budget and individual delegated authority. 

10.6.7 For Business Cases the Scheme stated that they should be prepared in 

accordance with the SCIM. The approving bodies under the Scheme would require 

assurance from the process that all risks had been clearly identified and that there 

were controls in place to manage those risks. The Board’s delegated limits for the 

approval of capital schemes was £5 million for non-Information Management & 

Technology (IM&T) schemes and £2 million for IM&T schemes. For projects beyond 

these limits an Initial Agreement, Outline Business Case (OBC) and Full Business 

Case (FBC) was to be produced and agreed by the relevant management team. 

10.6.8 Following the approval of the relevant management team the following 

process had to occur. For schemes from £250 000 up to £0.5 million, in addition the 

project required to be reviewed by (a) The Capital Steering Group or the Lothian 

Medical Equipment Review Group or the eHealth Senior Management Team and (b) 

the Capital Investment Group. For schemes from £0.5 million up to £5 million in 
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addition the project in turn had to be approved by (a) The Capital Steering Group or 

the Lothian Medical Equipment Review Group or the eHealth Senior Management 

Team (b) the Capital Investment Group, (c) Corporate Management Team and (d) 

Finance & Resources Committee. 

10.6.9 For schemes over the Board’s delegated limit of £5 million for non -IM&T 

and £2 million for IM&T, following review by the Finance & Resources Committee, 

the business case required to be referred to the Board. The Board had to approve 

the Initial Agreement, OBC and FBC and provide confirmation of its support before it 

was submitted to the Scottish Government Health Directorate for approval. 

10.6.10 “Signing of Contractual Documentation” was part of the Scheme and 

detailed which individuals may sign contractual documentation on behalf of the 

Board. In relation to contracts as a result of decisions relating to building or 

maintenance projects or any procurement contracts, the person needed to be 

satisfied that due procurement process had been followed and the terms of the 

contract were acceptable to the Board. The signatory did not have to have been 

directly involved in the procurement process but should have received a briefing 

report from officers involved in the procurement exercise and assurance that due 

process was followed. 

10.6.11 In respect of the “Use of Frameworks such as Frameworks Scotland 2 or 

HUB”, this applied where the Board was a participating member of the procurement 

framework arrangement. The Scheme set out the officers/groups within NHS 

LothianNHSL with delegated authority to make decisions at each stage. The Scheme 

stated that the same principles would apply to any other framework. If the project 

was within the scope of Framework Scotland, then the Board had to approve any 

decision to depart from this process. The Director of Capital Planning and Projects 

together with the Project Sponsor had authority to appoint the Project Director and 

Capital Project Manager for capital construction projects. 

10.6.12 The Scheme outlined that the Project Director and Project Manager should 

have delegated authority to permit them to approve project transactions that were 

associated only with the project and their responsibilities.  
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10.6.13 In terms of approval of the Project Initiation Documentation (PID), the 

Project Director was to prepare the PID for approval by the Project Sponsor. 

Delegated authority for approving the award of professional services contracts for 

the project was granted to Director of Capital Planning & Projects, Director of 

Operations (Facilities) (for projects with a capital value up to £500k) and to the 

Project Director (for contracts specific to their project). The Scheme detailed further 

delegation in relation to the framework project. 

10.7 Board Committee Structure 

10.7.1 The Board approved the terms of reference of committees and appointed 

their membership, including the chair. The committees were formed under the terms 

of The Health Boards (Membership and Procedure) (Scotland) Regulations 2001 

(2001 No. 302) and The Health Boards (Membership and Procedure) (Scotland) 

Amendment Regulations 2005 (2005 No. 108). 

10.7.2 NHS Boards have legal duties for quality of healthcare and the governance 

of staff under sections 12H and 12I of the National Health Service (Scotland) Act 

1978. This has informed Scottish Government policy and approach over the years, 

which in turn has informed how NHS Boards developed their system of governance.  

NHS LothianNHSL have advised the Inquiry that the following diagram summarises 

the mandatory committees of the NHS LothianNHSL Board. 
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10.7.3 By way of illustration the Committee structure in 2023 is:97 

 

 

97 Taken from NHSL Committees Structure (nhslothian.scot) 
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10.7.4 A brief description of the remit of each of the Committees in the 2023 

organogram above is as follows: 

• Area Clinical Forum: Statutory Professional Advisory Committee of NHS 

LothianNHSL. Membership consists of Chair and Vice Chair from these 

NHS LothianNHSL Advisory Committees: Dental, Allied Health 

Professions, Medical, Nursing & Midwifery Optical, Pharmaceutical, 

Healthcare Scientists and Psychology. Core function is to ensure 

coordination of clinical matters across the professional groups, share best 

practice, ensure clinicians engagement in service design and provide local 

clinical and professional perspective on national policy issues. 

• Best Start Implementation Group: Main objective is to ‘lead the 

implementation of the Scottish Government The Best start - Five year 
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Forward Plan for Maternity and Neonatal services in Scotland for NHS 

Lothian’. Membership includes 1 non-executive member of the NHS 

LothianNHSL Board. 

• Organ Donation Sub-group: Purpose is to influence policy & practice in 

relation to organ donation, ensure a discussion about donation features in 

all appropriate end of life care and to maximise the overall organs etc 

donated. The chair is to be a NHS Lothianan NHSL Board member.  

• St John’s Stakeholder Group: Remit is further development and changes 

to services at the St John's site that are not delegated to the Integrated 

Joint Board, for example, women’s and children’s services; and related 

site infrastructure matters, such as car parking and transport. Membership 

includes three non-executive members of the NHS LothianNHSL Board. 

• The Lothian Partnership Forum: Partnership Agreement between NHS 

Board, staff and trade unions to be fully involved in the formulation and 

implementation of change. 

• Renumeration Committee: This is a sub-committee of the Staff 

Governance Committee, and its main function is to ensure the application 

and implementation of fair and equitable pay systems on behalf of the 

Board. It will review and agree the annual objectives of the Chief 

Executive, Executive [and] Corporate Directors and the annual 

performance assessments of the Executive Management. It receives 

reports on pay implications for Executive Management, has an overview 

of pay arrangements currently in place in NHS Scotland and reviews 

implications for NHS LothianNHSL. Membership includes five non-

executive members of the NHS LothianNHSL Board. 

• Edinburgh Integrated Children’s Services Board: Oversight of all children’s 

services in Edinburgh and holds senior management accountable for the 

delivery of efficient and effective services and improved outcomes for 

children and young people. It ensures partnership working arrangements 

with a clear oversight of a shared vision for children’ services. 

Membership includes three non-executive members of NHS LothianNHSL 

Board. 
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• Staff Governance Committee: Is a standing committee to the board. Itsthis 

Committee’s main function is to support and maintain a culture within NHS 

LothianNHSL where the delivery of the highest possible standard of staff 

management is the responsibility of everyone working within NHS 

LothianNHSL and based on partnership and collaboration. It scrutinises 

and monitors performance against the Scottish Government Staff 

Governance Standard. Its remit includes overseeing the Board’sNHSL’s 

whistleblowing arrangements. The Renumeration Committee reports 

directly to the Staff Governance Committee and the Health & Safety 

Committee provides assurance information to it. Membership includes 

four to five non-executive members (one of which must be the Employee 

Director) of the NHS LothianNHSL Board. 

• Finance & Resources Committee: Overall remit is to keep under review 

the financial position of the BoardNHSL and to seek and provide 

assurance that suitable arrangements are in place to secure economy, 

efficiency, and effectiveness in the use and management of all financial 

resources and capital assets. The Committee will also provide assurance 

to the Audit and Risk Committee and the Board on areas such as risks 

being recognised, recorded and assessed and that the annual Financial 

Plans are subject to robust scrutiny prior to approval by the Board. 

Membership includes five non-executive members of the NHS 

LothianNHSL Board. 

• Healthcare Governance Committee: Overall purpose is to provide 

assurance to the BoardNHSL that the quality of all aspects of care in NHS 

LothianNHSL is person-centred, safe, effective, equitable and maintained 

to a high standard. The Healthcare Governance Committee can seek 

assurance from the Staff Governance Committee on any staff governance 

issues that are relevant to its remit. Membership includes five non-

executive members of the NHS LothianNHSL Board, one of whom will be 

Chair of the Committee.  

• Strategy, Planning and Performance Committee: Primary purpose is to 

inform planning and strategy development within NHS LothianNHSL, 

supporting the continuous improvement of the Board’sNHSL’s health and 
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care system and to review and monitor system performance and 

improvement. All non-executive Board members are members of the 

committee, but the executive Board members are not members but are 

expected to routinely attend meetings. 

• Audit and Risk Committee: The remit is to support the Accountable Officer 

(Chief Executive) and the Lothian NHS Board in meeting their assurance 

needs. Its role is to investigate any activity within its terms of reference, to 

request any Board member or employee to attend a committee meeting, 

and request a written report or seek any information it requires; obtain 

outside legal or other independent professional advice, and to secure the 

attendance of outsiders with relevant experience and expertise if it 

considers this necessary. All members shall be non-executive members 

(between three and six) of the Lothian NHS Board, except for any co-

opted members. 

• Dental Appeal Panel. 

• Pharmacy Practice Committee: It has delegated authority from Lothian 

Healththe Board to consider applications for inclusion in the 

Pharmaceutical List in accordance with the National Health Service 

(Pharmaceutical Services)(Scotland) Regulations 2009 as amended. Its 

membership includes a non-executive Board member who is appointed 

chair. 

• Reference Committee: In relation to General Medical Practitioners, 

General Dental Practitioners, Optometrists and Community Pharmacists 

the Reference Committee will consider any disciplinary matters that may 

be referred under the Discipline Committee Regulations and any cases 

that may be referred to the NHS Tribunal. It will also consider any referrals 

to the appropriate professional body. Its membership includes a non-

executive Board member who is appointed by the chair. 

 

10.7.5 Although the list above relates to 2023, many of the committees were in 

place throughout the period of the project with the same key functions. For the 

purposes of the RHCYP/DCN project, this paper will only consider those committees 

that had a direct managerial/governance role in relation to that project. 
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10.8 Reporting 

10.8.1 Lothian Health BoardNHSL fell under the portfolio of the Minister for Health 

and Social Care. The minister, together with the wider Scottish Government set the 

policy aims, the expected outcomes from a policy and reviewed progress of a health 

board.  

10.8.2 The Health and Social Care Directorate is the sponsor directorate 

responsible for NHS Scotland. It oversees the day-to-day relationship between the 

minister and the BoardNHSL . The Directorate ensured that the boardNHSL was 

briefed on Scottish Government policies and priorities and monitored the body’s 

activities on behalf of the minister. 

10.8.3 There was governance in place in relation to NHS Lothian’sNHSL’s 

performance and arrangements were in place (financial and operational) to monitor 

that. This centred around financial and performance delivery against the objectives 

set in NHS Board Local Delivery Plans and supporting financial plans. These were 

reviewed and agreed by the Scottish Government annually and monitored on an 

ongoing basis.  

10.9 Board Consent for the RHCYP/DCN Project 

10.9.1 Health boards are reliant on funding from the Scottish Government for their 

projects. In relation to the RHCYP/DCN project the NHS Board required to consider 

if the healthcare capital expenditure cost of the project fell within the Board’s 

delegated limits. These delegated limits were set out in letters to the Chief 

Executives of Health Boards from the Health Finance Directorate. The letter that was 

applicable for the commencement of the RHCYP/DCN project was dated 19 August 

2010 (which was subsequently amended by CEL 5 (2019), which specified the 

delegated limit for NHS LothianNHSL Board as £5 Million. The RHCYP/DCN project 

cost was considerably beyond this delegated limit. 

10.9.2  Projects that were outwith the NHS Board’s delegated limits were 

considered by CIG in terms of compliance with the SCIM (see section 2925 of this 

paper). The IIB (see section 3026 of this paper) who had responsibility for monitoring 
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delivery of the wider Scottish Government infrastructure programme, also required to 

consider the RHCYP/DCN project. 

10.9.3 If the project was between £5 million and £10 million following CIG 

approval, CIG would require to make an recommendation to the Director of Finance, 

Scottish Government Health and Social Care. Where a scheme had a capital cost 

more than £10 million, CIG would make a recommendation to the Director General 

for Health and Social Care.98 

10.9.4 The level of investment in the RHCYP/DCN project required ultimate 

decision making to rest with the Scottish Government. 

  

98 Para 17, Statement of Alan Morrison Scottish Government dated 11 April 2022. 
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11. Finance & Resources Committee 
 

11.1 Overview 

11.1.1 This committee was called the Finance and Performance Review 

Committee until 24 October 2012 when it changed its name to the Finance & 

Resources Committee. In terms of the Board’s committee structure, this was the core 

NHS LothianNHSL Board governance committee overseeing capital programme and 

capital projects, including the RHCYP/DCN. 

11.1.2 Iain Graham, Director of Capital Planning & Projects in his statement to the 

Inquiry dated February 2022, described the Finance & Resources Committee as : 

“The Finance and Performance Review Committee (which changed to Finance & 

Resources Committee from 2012) had an overall remit to seek assurance that there 

are systems of control to meet the ‘Duty of Best Value in Public Services’, which 

was: 

• to make arrangements to secure continuous improvement in performance 

whilst maintaining an appropriate balance between quality and cost; and 

in making those arrangements and securing that balance, 

• to have regard to economy, efficiency, effectiveness, the equal 

opportunities requirements, and to contribute to the achievement of 

sustainable development (as all detailed in the terms of reference).  

 

The Finance and Performance Review Committee would receive updates from the 

Project Board/Project Sponsor and monitor progress of the Project. The committee 

would report to Lothian Health Board.” 

 

11.2 Membership 

11.2.1 Members of the Finance & Resources Committee including the chair and 

vice-chair were appointed by the NHS LothianNHSL Board.  

11.2.2 Over the period of the project, membership of the committee changed 

several times. However, membership generally included:  
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• Non-Executive chair and vice-chair 

• Chair and vice-chair NHS LothianNHSL 

• Chief Executive of NHS LothianNHSL 

• Director of Finance of Lothian NHS BoardNHSL 

• University Board Member 

• Non-Executive Board Member from one of the Local Authorities 

• Medical Director NHS LothianNHSL 

• Nurse Director 

 

11.2.3 On 3 February 2021 (and so right at the end of the period covered by this 

paper) the membership fundamentally changed as it consisted solely of five non-

executive members of the Board. This removed the previous requirement for the 

Board chair to be included in the committee membership and made membership 

exclusively non-executive. However, the executive officers were still expected to be 

invited. The Terms of Reference also stated that:  

“The Committee will normally invite the following officers to attend its 

meetings: Chief Executive, Deputy Chief Executive, Medical Director, 

Director of Nursing, Midwifery and Allied Health Professionals, Director of 

Finance, Deputy Director of Finance, and the Director of Capital Planning 

and Premises”.  

11.3 Reporting 

11.3.1 This Committee provided oversight of the Programme Board/Project Board 

for the RHCYP/DCN project. 

11.3.2 A document called ‘Property and Asset Management Investment 

Programme’ (PAMIP) was prepared by the Director of Capital Planning for discussion 

at the Finance & Resources Committee. This provided a view of all the projects 

overseen by the committee and identified issues which required the committee’s 

consideration. The Director of Capital Planning and Projects would receive an 

update from the Project Director and/or Programme Board in order for the report to 

be compiled. 
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11.3.3 The Finance & Resources Committee also received reports from the Senior 

Responsible Officer and other Project Board executives on the progress of the 

RHCYP/DCN project. 

11.3.4 A risk register completed by the Project Director would be submitted to the 

Finance & Resources Committee which would inform its view regarding assurance 

and risk attached to the project. 

11.3.5 The committee reported to the Lothian NHS Board and its minutes were 

submitted at the next scheduled NHS LothianNHSL Board meeting. 

11.4 Terms of Reference 

11.4.1 The Finance & Performance Review Committee’s Terms of Reference as at 

23 March 2005stated2005 stated that the committee’s purpose was “to assist the 

Board to deliver its responsibilities both for the stewardship of the resources under 

its control, and to ensure that appropriate performance monitoring arrangements are 

in place to achieve agreed performance targets on a pan-Lothian basis.” 

11.4.2 The committee’s remit varied over the period of the project; there were 

seven different applicable terms of reference in the period from 23 March 2005 to 3 

February 2021. Not everything in the committee’s terms of reference is directly 

relevant to the RHCYP/DCN project and therefore all the changes to the terms of 

reference are not discussed here. For present purposes, it is sufficient to note that 

broadly, until 2012, the general functions of the committee remained relatively 

constant and were to: 

• Provide a single point of reporting and scrutiny for all aspects of 

performance in the NHS LothianNHSL, enabling the overall picture to be 

assessed as well as the many individual components. 

• Enable a level of detailed scrutiny that would not be appropriate at full 

Board meetings given the breadth of their agenda. 

• Enable a detailed examination and refinement of business cases before 

they come to the full Board for approval. 

• Enable potentially contentious issues to be debated and resolved in 

private without premature publicity. 

Page 208

A46525147



• Provide an opportunity to embed the necessary corporate behaviours into 

the organisation. 

• Monitor the performance of the Operating Division 

• To improve the quality of information and proposals that come to the full 

Board, and thus enable more strategic and better-informed discussions at 

full Board level. 

 

11.4.3 The reference to the committee’s involvement in business cases (third bullet 

point above) was removed on 25 July 2007 but was reinstated in the Terms of 

Reference dated 27 October 2008 with expanded details regarding the delegated 

authority limit and approval processes: 

“On the Board’s behalf, to approve business cases of a value between 

£500,000 and the Board’s delegated limit (£10m).    

The exception to this is any business cases that involve land transactions, 

as the detailed business cases must be referred to the Board. (per 

paragraph 7.2 of the Standing Orders)  

NB: The Strategic Capital Planning Group has delegated authority to 

approve business cases (within the approved capital programme) up to 

the value of £500,000. Operational capital committees have the authority 

to approve cases up to £250,000. 

For business cases that must be referred to the Scottish Government for 

approval (i.e.., those higher than the Board’s delegated limit), the 

Committee will review the business case prior to submitting the business 

case with the assurance that the required financial resources are available 

to the Board. The approval of business cases and confirmation of Board 

support, prior to submission of the business case to the Government, is 

reserved to the Board.” 

 

11.4.4 The Board’s delegated limit to approve business cases was reduced to £5 

million and this was reflected in the amendment to the Terms of Reference of the 

Finance and Performance Review Committee dated 23 March 2011.  

Page 209

A46525147



11.4.5 With the relaunch of the Committee as the Finance and  Resources 

Committee on 24 October 2012, there was also approved a new Terms of 

Reference. This was more focussed on three key areas: Financial Strategy and 

Planning, Property and Asset Management Strategy and Strategic/Capital Projects. 

The terms of reference adopted were as follows: 

“Financial Strategy and Planning 

• To review the development of the Board's Financial Strategy and 

recommend approval to the Board 

• On behalf of the Board to undertake scrutiny of key financial issues/risks 
 

Property and Asset Management Strategy 

• To ensure that the Clinical Strategy is 

o Supported by affordable and deliverable Business Cases; 

o Supported by detailed Project Plans; 

o Delivered within agreed timescales and resources to secure 

modern, well designed, patient focussed services and facilities 

• To ensure that the Board's Property and Asset Management Strategy 

is developed and supported and maintained and that it meets the 

strategic service plansplan’s needs; 

• To ensure that the property portfolio of NHS LothianNHSL and key 

activities relating to property are appropriately progressed and 

managed within the relevant guidance and legislative framework; 

• To ensure that all aspects of major property and land issues are 

dealt with in accordance with due process 
 

Strategic/Capital Projects 
• To review overall development of major schemes including capital 

investment business cases and consider the implications of time 

slippage and/or cost overrun. Instruct and review the outcome of 

the post project evaluation;  

• To approve the appointment of consultants and contractors for 

Capital Schemes whose value exceeds £5m; 
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• To receive and review reports on significant Capital Projects and 

the overall Capital Programme; 

• To ensure appropriate governance in respect of risks associated 

with major Capital Projects; 

• To receive reports on relevant legislation and best practice 

including the Scottish Capital Investment Manual (SCIM), CEls, 

audit reports and other Scottish Government Guidance. 

Other 
• The Chairperson shall submit an Annual Report of the work of the 

Finance & Property Committee to the Board.” 

 

11.4.6 There were further changes to the Terms of Reference on 23 October 2013 

substituting for the “Financial Strategy and Planning” section the following: 

“Financial Governance 

• As part of the Board’s system of risk management, to provide particular 

oversight to the risks associated with the Board’s responsibilities for 

financial governance, including the delivery of the statutory financial 

targets. 

• To develop the Board's Financial Strategy, taking into account the Board’s 

overall strategic direction and individual strategies. To recommend the 

final draft Financial Strategy to the Board for its approval, and to highlight 

to the Board any material issues as and when they arise.  

• To undertake scrutiny of individual topics that from time to time have a 

material impact on the Board’s financial performance 

• To oversee the arrangements that are put in place by management to 

ensure that NHS Lothian remains financially a going concern over the 

long term, with due regard to changes in the Lothian population, the 

demand for healthcare services, and the trends in the Board’s income and 

expenditure. Related to this, the committee shall have oversight of the 

development of shared services and will have an interest in the wider 

integration agenda. 
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• To be assured that NHS Lothian has robust arrangements in place to 

deliver effective procurement, and that associated policies and 

procedures are fully implemented. 

• With regard to independent contractors (family health services), to provide 

oversight to the activities of the Primary Care Contracting Organisation. In 

the event of there being an ongoing dispute with a contractor, the 

committee has delegated authority from the Board to determine the 

Board’s position on the matter.” 

 

11.4.7 In addition, in the Strategic/Capital projects section, a paragraph explaining 

the delegation limits (which were once again removed in the Terms of Reference 

dated 22 June 2016) was inserted and specified the best practice guidance and 

legislation the Committee required assurance and reports on. 

11.4.8 The Terms of Reference remained in place until 22 June 2016 when extra 

paragraphs were added to the Property and Asset Management Strategy Section 

“• To ensure there is a robust approach to property rationalisation 

 • To oversee the management of risk associated with individual projects.” 

 

11.4.9 The final changeFurther changes were made to the terms of reference of 

the Finance & Resources Committee within the period of RHCYP /DCN project was 

on 3 February 2021 when the document reverted to a “Remit” and “Core Functions” 

framework. It had a clear remit in terms of effective procurement and achieving 

Scottish Government financial targets. It had a function to seek assurance that the 

SCIM had been followed and to review and approve business cases. This function 

included seeking assurance that capital projects had a Senior Responsible Officer 

and that such projects were delivered in line with the agreed specification, on time 

and on budget.  
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12. Lothian Capital Investment Group 
 

12.1 Overview  

12.1.1 The Lothian Capital Investment Group (LCIG) existed prior to the 

RHCYP/DCN project. It oversaw the NHS LothianNHSL property and asset 

management investment programme in support of the Finance & Resources 

Committee. There is however no mention of the LCIG in the numerous Terms of 

References for the Finance & Resources Committee.  

12.2 Remit  

12.2.1 The LCIG Terms of Reference set out its full remit. The Inquiry is only in 

possession of the Terms of Reference that were reviewed in 2018. They state that 

the key roles of the LCIG were:  

a. Assurance to the Board, and to the Finance & Resources Committee, on 

the strategic fit, appropriateness and value for money of capital 

investment, property and asset management proposals presented to it. 

b. Accountability by fulfilling its role as a decision-making body of the Board 

in respect of matters delegated to LCIG under the Board’s scheme of 

delegation, and in making recommendations to the Board in relation to 

capital investment, property and asset management. 

c. Advisory role to the Board in relation to capital investment or 

disinvestment issues. 

 

12.2.2 Its main functions were to: 

• Approve items to be included in the NHS LothianNHSL Capital 

Programme as set out in the Board’s Scheme of Delegation. 

• Assist Directors in the maintenance and management of the Board’s 

Capital Resource Limit Allocation through the Property and Asset 

Management Investment Programme.  
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• Scrutinise developing capital proposals arising from the Integration Joint 

Boards’ directions, the Lothian Hospitals Plan and from Regional 

developments and strategies.   

• Support Directors in the development of NHS Lothian’sNHSL’s five -year 

Capital Plan.  

• Scrutinise capital investments through post-project evaluation. 

• Scrutinise the process associated with disposal of Board assets. 

 

12.2.3 Two items on the list of activities within the Terms of Reference would have 

been directly relevant to the RHCYP/DCN project, namely: 

“Assist in the monitoring of capital expenditure and capital receipts; 

 

Act as a technical reference group to quality review projects at the 

following SCIM milestones: Strategic Assessment; Initial Agreement; then 

Standard Business (up to £500k) or Outline Business Case followed by 

Full Business Case (over £500k); Post-project Evaluation Report;” 

 

12.3 Membership 

12.3.1 The Terms of Reference for the LCIG specified its membership. 

12.3.2 The Director of Finance was the chair of the LCIG. One of the stated 

activities of the LCIG was to provide any information and advice the chair may need 

to provide assurance to the Finance & Resources Committee and the NHS Board in 

relation to capital investment, property and asset management issues. 

12.3.3 Membership of the LCIG was: 

• Director of Finance 

• Director of Operations – Facilities 

• Director of eHealth 

• Director of Capital Planning and Projects  

• Head of Property and Asset Management Finance 

• Assistant Finance Manager – Projects 
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• Associate Director of Operations – Facilities 

• Head of Business Support and Asset Management – Facilities 

• Capital Programme Business Manager 

• Capital Equipment and Commissioning Manager 

• Associate Director of Strategic Planning and Modernisation 

• Health and Social Care Partnership – representation 

• Capital Planning Senior Project Manager - Primary Care 

• Associate Director of Procurement 

• Strategic Programme Manager 

• Capital Planning Project Manager (administration) 

 

Relevant membership could also be drawn from the wider service to ensure 

discussions of issues presented to LCIG could benefit from a wide range of interests 

and expertise. 

 

12.4 Reporting 

12.4.1 The LCIG reported to the Finance & Resources Committee to provide 

assurance that appropriate governance and management arrangements were in 

place. The Terms of Reference of the LCIG required approval of the Finance & 

Resources Committee (which was given on 21 March 2018 in relation to the version 

of the terms of reference held by the Inquiry). 
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12.5 Role in RHCYP/DCN Project 

12.5.1 NHS LothianNHSL have advised that the role of LCIG was periodic during 

the lifespan of the project. The role was principally in pre-consideration of business 

cases prior to the consideration of these by the Finance & Resources Committee 

and monitoring of resource need establishments for the project.  

12.5.2 The Inquiry does not hold a complete set of minutes for the LCIG. From the 

minutes the Inquiry do hold, examples of what was discussed at LCIG regarding the 

RHCYP/DCN project were: 

• 26 May 2011: Issue with an MRI scanner at RIE and the matter was 

referred to RHCYP/DCN Steering Group to consider implications of this at 

RIE. Primarily a revenue-based project, there would be a requirement for 

capital funding for the project which was being quantified.  

• 30 June 2011: A revised business case was to be submitted at the next 

CIG. This was awaiting the Scottish Government’s response to 

Addendum. 

• 24 November 2011: Report submitted to the LCIG on the project status,  

and was noted. 

• 8 January 2013: Schedule for anticipated business cases submitted. 

Noted at the meeting that the RHCYP/DCN reported directly to the 

Finance & Resources Committee.  

 

12.5.3 The Terms of Reference for the Project Board dated 25 March 2013 

confirmed that its usual line of reporting was to the Finance & Resources Committee 

and stated that one of the listed remits of the Project Board was to act as the Capital 

Management Group (within the meaning of Section 27 of the NHS Lothian Scheme 

of Delegation, and the NHS Lothian Capital Guidance Manual) for the RHCYP/DCN 

Project. There was therefore no direct regular oversight reporting requirement from 

the Project Board to the LCIG. 

12.5.4 The Full Business Case stated that regular progress reports were submitted 

to the LCIG as part of the internal governance requirements.  
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13. Audit and Risk Committee 
 

13.1 Terms of reference.  

13.1.1 The remit of the Audit and Risk Committee was to support the Accountable 

Officer (Chief Executive) and the Lothian NHS Board in meeting their assurance 

needs. 

13.2 Membership. 

13.2.1 The NHS LothianNHSL Board appointed all committee members. The 

committee was made up of three to six non-executive members of the NHS 

LothianNHSL Board, along with ‘co-opted’ members. A co-opted member was “an 

individual who is not a member of Lothian NHS Board, and is not to be counted as 

part of the committee’s quorum”. They were appointed with approval from the Board 

and Accountable Officer (Chief Executive) to provide relevant specialist skills, 

knowledge and experience, for up to a period of one year. Executive Board Members 

could attend meetings to provide information or participate in discussion. The 

following executive Board members would normally be routinely invited to attend 

committee meetings:  

• Chief Executive 

• Director of Finance  

• Chief Internal Auditor or representative  

• Associate Director of Quality Improvement & Patient Safety or 

representative 

• External Auditor or representative  

• Head of Corporate Governance 

13.3 Role and function. 

13.3.1 The Audit and Risk Committee fulfilled its remit by: 

“1. Helping the Accountable Officer and Lothian NHS Board formulate 

their assurance needs with regard to risk management, governance and 

internal control.  
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2. Reviewing and constructively challenging the assurances that have 

been provided, as to whether their scope meets the needs of the 

Accountable Officer and Lothian NHS Board.  

3. Reviewing the reliability and integrity of those assurances, i.e.., 

considering whether they are founded on reliable evidence, and that the 

conclusions are reasonable in the context of that evidence.  

4. Drawing attention to weaknesses in systems of risk management, 

governance, and internal control, and making suggestions as to how 

those weaknesses can be addressed.  

5. Commissioning further assurance work for areas that are not being 

subjected to sufficient review.  

6. Seeking assurance that previously identified areas of weakness are 

being remedied.” 

 

13.3.2 The Terms of Reference described the specific functions for the committee 

in relation to overall assurance on corporate governance, risk management, financial 

reporting and internal and external audit. 

13.4 Reporting Arrangements 

13.4.1 The committee reports to the NHS Board. 

13.5 Risk Register 

13.5.1 The Audit and Risk Committee were responsible for reviewing the 

Board’sNHSL’s corporate risk register. According to their terms of reference:  

“The committee has no role in the executive decision-making in relation to 

risk management. However, it shall seek assurance that:  

• there is a comprehensive risk management system in place to identify, 

assess, manage and monitor risk at all levels of the organisation;  

• there is appropriate ownership of risk in the organisation, and that there 

is an effective culture of risk management; and,  

• The Board has a clearly defined Risk Management Policy and that the 

executive’s approach to risk management is consistent with that policy. 
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13.5.2 At each meeting, the committee is to receive and review a report 

summarising any significant changes to the Board’sNHSL’s corporate risk register, 

and what plans are in place to manage them. The committee may also elect to 

occasionally receive information on significant risks held on other risk registers within 

the organisation. It is to assess whether the Corporate Risk Register is an 

appropriate reflection of the key risks to the BoardNHSL, to advise 

themappropriately.them appropriately. Clinical risks, and all matters pertaining to the 

Board’sNHSL’s legal duty to monitor and improve the quality of health care are 

excluded from the remit of the committee – these matters fall within the authority of 

the Healthcare Governance Committee. 

13.6 Involvement in the RHCYP/DCN project 

13.6.1 The Audit and Risk Committee discussed the RHCYP/DCN project on the 

following occasions: 

• In the period after the project switched to an NPD model and before the 

Outline Business Case was approved (2010 to  2012), the committee 

considered the General Corporate Governance and risks associated with 

the project and included the project in NHS Lothian’sNHSL’s internal audit 

plan (paragraphs 1613.6.2 to 1613.6.5).  

• In April 2019, the Audit and Risk Committee considered the external audit 

being conducted on the project by Audit Scotland following the Settlement 

Agreement (paragraphs 1613.6.6 to 1613.6.9).  

• Following the delay to opening the RHCYP/DCN, the Audit and Risk 

Committee added recommended that the risks associated with the delay 

be added to the Corporate Risk Register and commissioned Grant 

Thornton to conduct an internal audit (paragraphs 1613.6.10 to 

1613.6.12).  

 
Main Areas of Risk 

 

13.6.2 At the committee meeting held on 11 October 2011, Susan Goldsmith gave 

an update on the project, highlighting the main areas of risk associated with the 

project which included: project governance; the role of the Scottish Futures Trust; 
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NHS Lothian’sNHSL’s role as the accountable body for the project; duplication of 

work; multiple fees and protection of clinical dependencies throughout the process. 

Susan Goldsmith also referred to the PWC Report which “had highlighted a number 

of areas to address including project resources, duplication of advisors, whether the 

Board was confident that the advisors appointmentadvisors’ appointments were 

Private-Public Partnership proficient and clarification of roles and responsibilities of 

the Scottish Futures Trust and NHS Lothian.” The Audit and Risk Committee asked 

for further assurance from NHS LothianNHSL regarding certain risks (described 

below), as well as NHS Lothian’sNHSL’s response to the PWC Report. Susan 

Goldsmith “agreed to bring forward a Board paper addressing the committee’s 

concerns, and clearly expressing the key risks for the Board associated with the 

project. This would be brought to a future private session of the Board.” 

13.6.3 The Audit and Risk Committee sought assurance for the following risks:  

• Consort and securing the land to build the additional car park and the 

Royal Hospital for Sick Children/Department of Clinical Neurosciences.  

• Accountability of the Scottish Futures Trust, NHS LothianNHSL and the 

Scottish Government and the associated reputational and political risks.  

• The decision-making process currently in place including a clear audit trail 

of decisions taken.  

• Additional support for lead Directors during the term of the project.  

• That the Board had explored all PFI opportunities prior to going ahead  

with the new build.  

• That funding could be secured given the current financial climate.  

• That during the transitory period clinical risk was monitored closely. 

• Particular assurance regarding the hand over period and the fact that the 

RHSC was a tertiary site was required.  

• Ensuring that the timetable and programmes remain on track and were 

not delayed.  

 

13.6.4 The Committee “were reassured that the reporting lines between the Project 

Board and the Finance and Performance Review Committee had been formalised.”  
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13.6.5 An internal audit of the RHCYP/DCN project was included in NHS 

Lothian’sNHSL’s Annual Audit Plan for 2010/2011 and 2011/2012. Mr Woods (Chief 

Internal Auditor) had suggested that PWC be commissioned to conduct an audit 

given that specialist skills were required. The minutes of the Audit and Risk 

committee on 5 April 2012 contain the last recorded update on the proposed internal 

audit:  

“Mr Woods advised that an internal audit had been listed on last year’s 

audit plan, and he had suggested that a specialist auditor be brought in to 

perform the work. However, the Audit Committee had not supported that 

suggestion. Mr Woods understood that assurances were being taken from 

Gateway reviews, a specific review commissioned from PwC, and the 

involvement of non-executive directors at the project steering group and 

Finance and Performance Review Committee. Mr Martin suggested that 

the Finance and Performance Review Committee was the key Board 

committee in respect of major capital projects and that any detail report of 

such a nature should be reported to and through it. Concern had been 

expressed at Audit Committee at slipping delivery dates, continuing 

problems over meeting contractual enabling steps such as land swaps, 

and project management clashes with the emerging gateway review 

process of the Scottish Futures Trust. The Finance and Performance 

Committee reports to Audit Committee at the end of each year on whether 

or not it has met its remit as part of the Governance Assurance process. 

The chair of the Finance and Performance Review Committee has the 

opportunity to report to Audit Committee on key issues that arise from 

Audit Committee’s review of the minutes. The committee agreed that it 

was appropriate that any progress report on the new RHSC be 

commissioned by Finance and Performance Review Committee at the 

request of Audit Committee.” 

 

Audit Scotland 
 

13.6.6 In April 2019, the Audit and Risk Committee discussed the external audit 

being conducted by Audit Scotland to consider “the settlement agreement of £11.6M, 
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the governance oversight surrounding the settlement and whether best value for 

money was obtained.”  

13.6.7 In August 2019 the Audit and Risk Committee accepted a new risk on the 

Corporate Risk Register associated with the delay in providing clinical care for the 

RHCYP/DCN. Mr. McQueen (non-executive board member) requested that Ms 

Bennett (Associate Director of Quality Improvement and Safety) “identify which 

governance committees would have oversight of the risk ensuring that it was 

transparent within future reports.”  

13.6.8 The risk rating assigned to the RHCYP/DCN financial risk was questioned 

by members of the Audit and Risk Committee at the meeting held on 25 November 

2019. The minutes record: 

“Mr Marriott [Deputy Director of Finance] confirmed that that risk to the 

organisation of not moving to the new site and double running was 

significant. It attributed to an additional cost of £1.4 Million per month to 

the organisation. Oversight of the RHSC/ DCN work remained tight with 

Government meeting with the Board weekly or twice weekly depending on 

need. Ms Gibbs [Quality and Safety Assurance Lead] agreed to consider 

whether as the risk moves on whether it would be beneficial to separate 

out the clinical care of the patients and the financial risk to the 

organisation to accurately reflect the level of risk associated with each 

element of the risk..” 

 

13.6.9 At the meeting of 26 August 2019, the Audit and Risk Committee received a 

report regarding “assurance on governance arrangements” that set out “the 

governance oversight arrangements that are in place to oversee any issues that may 

emerge from the Scottish Government’s commissioned reviews, and the 

RHCYP/DCN generally.” The committee accepted the report “as a source of 

significant assurance”. 

Grant Thornton Report 
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13.6.10 The Audit and Risk Committee commissioned Grant Thornton to conduct 

an internal audit on the RHCYP/DCN. Members of the Audit and Risk Committee, 

the Finance & Resources Committee, NHS LothianNHSL management and third 

parties had the opportunity to input or feedback at various stages of the report 

preparation process.  The final report was formally submitted to the Scottish 

Government and was intended to form part of NHS Lothian’sNHSL’s submission to 

the Scottish Hospitals Inquiry. 

13.6.11 The questions raised by members of the Audit and Risk Committee 

included:  

“• It would be helpful if the report clearly explains which individual or group 

has the authority to agree that the work has been completed to the 

required standard, before it can move on to the next stage.  

• How do the above decision-makers get assurance from advisers and 

any gateway reviews before agreeing to move on to the next stage?  

• What, if any, authority was given to advisers to act on behalf of the 

Board and its management? Did the authority to make a final decision 

always remain with an individual or group within NHS Lothian?  

• What is the significance of the stage of ‘financial close’, and what does it 

practically mean in terms of obligations for the contractor? What should 

happen before the Board agrees to ‘financial close’?  

• There needs to be a reflection on the role of a governance committee 

(such as the Finance & Resources Committee), and the level of detail it 

can reasonably be expected to consider. The answers to the above 

questions may highlight where within the project management system any 

detailed issues should be identified and addressed.  

• To what extent was the project’s established change control process 

consistently applied? Where the change control process was not applied, 

what were the reasons for this? What action can be taken to ensure that 

the change control processes always operate regardless of the 

circumstances? 

• Who decided to issue the environmental matrix to the contractor?  

• What were the reasons for issuing the environmental matrix?  
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• Where within the system of governance and control was there a check or 

checks which should have detected an error with the environmental 

matrix?  

• What steps can we take to ensure that the process for the next formal 

change within this project takes into account the lessons learned from the 

findings to date?  

• What practical steps can be taken to ensure that everyone who has a 

role in a capital project (such as clinicians) have the necessary 

knowledge, skills and experience to effectively discharge that role?  

• As a general point, the management response needs to state what 

action is going to be taken to address all the issues which the final report 

may raise.” 

 

13.6.12 The Audit and Risk Committee sought assurance from NHS 

Lothian’sNHSL’s response to the internal audit. Minutes of the meeting held on 26 

April 2021 record:  

“10. Progress on RHCYP/ DCN Audit Actions  

10.1 Ms Goldsmith presented the report. She explained that the agreed 

deadline for the implementation of the management response was 

December 2020 and she acknowledged that the timescale had not been 

met. This was due to the extent of the work involved in addressing the 

recommendations.  

10.2 The committee noted the exercise that would bring a document 

outlining progress against the recommendation, bringing a clear way 

forward with key milestones. This will clearly outline the process to be 

followed, highlighting and identifying how each recommendation sits 

against national guidance and strategic direction.  

10.3 Mr Marriott explained that NHS Assure was in its infancy and NHS 

Lothian would need to see how it links into its own internal processes. The 

committee agreed that a fuller discussion with examples to be worked 

though should be brought back to a future meeting of the Audit and Risk 

Committee. The Chair would take advice from Ms Goldsmith and Mr 

Payne on the timeline for the report. …  
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10.6 The committee discussed whether risk management compliance in 

respect of the Senior Responsible Office should be included within the 

report. Mr Payne explained that the Finance & Resources Committee 

terms of reference now includes seeking assurance regarding the Senior 

Responsible Officers. He advised that the Scheme of Delegation which 

the Board approved on 7 April includes additional controls relating to the 

Senior Responsible Officer.  

10.7 Mr Payne advised that the scheme also transfers the authority to 

approve initial agreements to the Planning, Performance and 

Development Committee.  

10.8 The committee accepted the report as a source of moderate 

assurance that management have started to take appropriate action on 

the recommendations and that some progress has been made.  

10.9 The committee accepted that due to resource constraints the full 

completion of the management actions will not be completed until 

December 2021.  

10.10 The committee noted that the development of the NHS Assure may 

have an influence on the development of the framework.”  
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14. Corporate Management/Executive Leadership 
Team 
 

14.1 Background 

14.1.1 The Chief Executive had a management team comprising of senior 

personnel who reported to him (the directors of divisions), and it included anyone 

else that the Chief Executive may wish to attend.99  

14.2 Change of name 

14.2.1 The name of this team changed during the years of the RHCYP/DCN 

project. The ‘Executive Management Team’ ran from 20 October 2003 to 17 April 

2012, when it was replaced by the ‘Corporate Management Team’ from 02 May 

2012. 

14.2.2 The ‘Joint Management Team’ was introduced by Tim Davison (Chief 

Executive) after his appointment in July 2012 and ran from 16 August 2012 to 05 

December 2013. The Joint Management Team membership was the Corporate 

Management Team with the four Health and Social Care Partnership Directors 

included. At the Corporate Management Team on 06 November 2012, Tim Davison 

advised that the Corporate Management Team would now be subsumed by the Joint 

Management Team. 

14.2.3 On 4 April 2013, Tim Davison advised that he was seeking views on how 

best to organise senior management meetings. He asked for views on whether the 

Joint Management Team should continue in its current guise or whether there were 

alternative suggestions for getting the best return from time spent in meetings. At the 

7 November 2013 Joint Management Team meeting, Tim Davison decided to 

reinstate formal monthly Corporate Management Team meetings replacing the Joint 

Management Team.  The Corporate Management Team continued to meet monthly 

throughout 2014 to 2019.   

99 So the senior management team and meeting arrangements changed according to the preferences 
of the current Chief Executive, as well as business needs etc. 
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14.2.4 At the Corporate Management Team on 10 June 2019, Tim Davison 

advised that he was seeking to move to a position of having a monthly meeting for 

business affecting all parts of the system and in tandem to establish a formal 

mechanism for Corporate Directors to deal exclusively with NHS LothianNHSL only 

business. 

14.2.5 On 16 July 2019 the inaugural ‘Executive Leadership Team’ meeting took 

place, meeting in tandem with the Corporate Management Team.  Both groups met 

twice per month on alternative weeks. This arrangement continues to date. 

14.3 Remit of the different named management teams 

14.3.1 NHS LothianNHSL has advised the management teams did not have any 

formally defined Terms of Refence and membership until July 2019. Therefore, the 

Inquiry is only in possession of Terms of Reference for 2019 onwards.  

14.3.2 The Corporate Management Team provided a forum for members to 

consider matters within its remit and formally agree the Corporate Management 

Team’s position. The Terms of Reference stated that it is a forum for facilitated 

discussion relating to system-wide topics which have an impact on operational 

delivery. Examples of system-wide topics are access to emergency departments, the 

timely discharge of patients from hospital, and the interaction between primary, 

community, secondary and tertiary care. 

14.3.3 The Terms of Reference stated that  

“The Corporate Management Team will ensure that NHS Lothian has a 

holistic approach to operational planning, so that the relationship and 

collective effect of plans and directions from all sources (including IJB 

directions) is properly understood, and NHS Lothian can implement 

everything that it is asked to do.” 

14.3.4  The Corporate Management Team would not discuss: 

• business which exclusively relates to national, regional, and tertiary 

functions and services; 
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• business relating to functions and services which the NHS Board has 

not delegated to integration joint boards; and, 

• any other business which is in the remit of the Executive Leadership 

Team. 

 

14.3.5 The Executive Leadership Team provided a forum for members to consider 

all operational matters within the scope of the NHS Board’s responsibilities which do 

not require engagement with the Health and Social Care Partnership directors, and 

formally agree the executive leadership team’s position. Examples included the 

operational implementation of Scottish Government and NHS Board strategies, 

plans, and policies; emerging operational matters from day-to-day activities, and 

legal and regulatory matters and other corporate responsibilities of the NHS Board. 

14.3.6 The Terms of Reference of the Executive Leadership Team stated: 

“The Executive Leadership Team will refer issues to the Corporate 

Management Team where system-wide discussion with IJB Chief Officers 

is required, and/or to the relevant IJB Chief Officer. The members of the 

Corporate Management Team will routinely receive the agenda and 

minutes of Executive Leadership Team meetings for their information.” 

 

14.3.7 Membership for the Corporate Management Team and the Executive 

Leadership Team overlapped significantly. The Executive Leadership Team 

comprised: 

• Chief Executive (chair); 

• Medical Director; 

• Director of Nursing, Midwifery and Allied Health Professionals; 

• Director of Public Health and Health Policy; 

• Director of Finance;  

• Deputy Chief Executive; 

• Director of Primary Care Transformation; 

• Chief Quality Officer;  

• Director of Human Resources & Organisational Development;  
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• Chief Officer (Acute Services); and 

• Director of Communications, Engagement and Public Affairs. 

 

14.3.8 The Corporate Management Team included all the above together with: 

• Director for eHealth; 

• Director of Strategic Planning; and 

• The four Health and Social Care Partnership directors. 

 

14.3.9 The Terms of Reference of the Corporate Management Team on 11 

November 2019 and the Executive Leadership Team on 19 November 2019 added 

the Director of Improvement to the membership and the Terms of Reference for the 

Corporate Management Team on 10 August 2020 added the Employee Director. 

14.4 Involvement in the RHCYP/DCN Project 

14.4.1 The Management Team is reflected in the organigram governance structure 

under the Finance & Resources Committee (See organogram at section 1916.6.1 of 

this paper). However, as the remit of the Project Board required it to report to the 

Finance & Resources Committee, it appears that the Management Team would not 

as a matter of course receive reports on the RHCYP/DCN project as part of the 

approval/escalation route. 

14.4.2 When the Executive Management Team was in existence from 20 October 

2003 to 17 April 2012 the minutes detailed that this team received updates on the 

project pre-NPD. This was from the then Senior Responsible Officer, Jackie 

Sansbury. These were in general regarding managing strategic capital projects 

including site decision, bed modelling etc. The Executive Management Team 

received a draft of the Framework Scotland Outline Business Case for consideration 

and comment in May 2008. The Executive Management Team also received 

progress reports when the funding changed to NPD from Jackie Sansbury and 

Susan Goldsmith. This included comments on the further Outline Business Case, 

Supplementary Agreement 6 and funding.  

14.4.3 This continued during the other iterations of the Management Team. 
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15. Senior Responsible Officer 
 

15.1 Overview 

15.1.1 The Senior Responsible Officer (SRO) had overall responsibility for the 

project and was directly accountable to the NHS LothianNHSL Board. The role was 

tasked with providing strategic direction and leadership and ensured that the 

business case reflected the view of stakeholders. NHS LothianNHSL viewed this role 

as the key link between the system of governance and the system of management 

within the Board. NHSL. 

15.2 Terminology 

15.2.1 Although the principal title for the role was “Senior Responsible Officer”, 

other terms used throughout the project to refer to the Senior Responsible Officer 

were “Executive Director responsible to the Chief Executive and the Board for the 

Project” and “Project Owner”. 

15.3 Personnel in Role 

15.3.1 Jackie Sansbury was the Senior Responsible Officer from the start of the 

planning and business stages in 2006 until she stood down as Chief Officer on 30 

June 2012. Susan Goldsmith, Director of Finance, was SRO from 1 July 2012 to 13 

February 2015. When the Project Agreement was signed between NHS 

LothianNHSL and HISIHS Lothian Ltd, Jim Crombie, Director of Scheduled Care 

(became Chief Officer on 1 April 2015) took over the role until the end of June 2019. 

Susan Goldsmith briefly stepped back into the role from end of June 2019 to 12 

September 2019. When the Director General for Health and Social Care escalated 

Lothian Health BoardNHSL to Level 4 on the Scottish Government’s Performance 

Escalation Framework, Mary Morgan became the Senior Programme Director and 

reported directly to the Scottish Government effectively supersedingthough the SRO 

role remained and was responsible for reporting to the NHSL Board.  
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15.4 Remit of Role 

15.4.1 In her statement to the Inquiry dated April 2022100, Susan Goldsmith, 

Director of Finance at NHS LothianNHSL, described the role as: 

“The Senior Responsible Officer has to be someone who is very senior in 

the organisation who can carry the principal responsibility and 

accountability for delivering a project on the Board’s behalf. They chair the 

project board and make sure that they have the appropriate resources to 

deliver the project. However, their principal task is owning the service 

change which the project is supporting or enabling.” 

 

15.4.2 Jackie Sansbury’s description of the role in her statement to the Inquiry 

dated 25 April 2002101 was: 

“The Senior Responsible Officer is a senior person within the organisation 

with the status and authority to provide the necessary leadership and 

clear accountability for the project’s success. They will have ultimate 

responsibility at Board/Executive level for delivery of the project’s benefits 

and the appropriate allocation of resources to ensure its success. As 

Project Sponsor I did not sit in the groups detailed at paragraph 5 above 

but took the output from them into the project and through NHS Lothian 

Committees e.g., Executive Management Team, Service Redesign, 

Finance and Performance Review.” 

 

15.4.3 The SRO chaired the Project Board and in the later part of the RHCYP/DCN 

also chaired the Executive Steering Group (see section 2420 of this paper).  

15.4.4 The SRO owned the overall service change which the project was 

supporting. The SRO ensured that the project remained focussed on success, had 

the resources to deliver it and considered the implications of project decisions on the 

wider service change and for NHS LothianNHSL. 

100 Witness Statement - Susan Goldsmith - 17.05.2022 | Hospitals Inquiry 
101 Witness Statement - Jacqueline Sansbury - 13.05.2022 | Hospitals Inquiry 
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15.4.5 In the Terms of Reference of the Project Board, the Senior Responsible 

Officer had delegated authority for Project Revenue Expenditure up to Financial 

Close to a limit of £250k. 

15.5 Reporting 

15.5.1 The SRO reported to the NHS LothianChief Executive and through them to 

the NHSL Board. 
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16. Project Board 
 

16.1 Background 

16.1.1 This was a key project management committee which had a variety of 

interchangeable names during the lifespan of the RHCYP/DCN project namely 

‘Project Board’, ‘Programme Steering Board’, ‘Programme Board’, ‘Project 

Leadership Board’ and ‘Project Steering Board’. 

16.2 Description of function 

16.2.1 The Outline Business Case dated 12 August 2008 described the function of 

the Project Board as follows: 

“The complex nature of this project both in terms of the links and 

interdependencies with other redesign projects as well as the Local, 

Regional & National Strategic context is reflected in the membership of 

the Project Board. It has been established to ensure representation from 

all key stakeholders including members who can represent the views of 

adjacent SEAT Health Boards, partners from Education and Social as well 

as families and the voluntary sector. The Project Board, chaired by the 

Project Sponsor, provides the overall direction, management and 

governance for the project. Its responsibilities include:  

• Agree the levels of authority and lines of accountability for the Project 

Team;  

• Make recommendations through delegated authority from NHSL Board; 

• Pursue decisions with relevant executive directors when they are outwith 

delegated authority.   

 Direct, support and monitor the progress of the Project Groups towards 

achieving their objectives in a timely manner;  

• Approve the resources required to support the project and submit to the 

ICIC Executive for approval and ensure the resources secured for this 

project are appropriately used.” 
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16.2.2 Iain Graham in his statement to the Inquiry dated April 2022 described the 

Project Board as:  

“…the key programme management committee for approving business cases 

and monitoring project performance and any variations required. Each Project 

Board/Programme Board reported to the Finance and Performance Review 

Committee. In the initial stages, the Project Board had a significant focus on 

the engagement with the wider stakeholder groups and therefore included 

many external representatives on it. The Project Board reviewed the detailed 

project and programme governance for the project delivery, and was also 

required to: 

• Establish project organisation 

• Authorise the allocation of programme funds 

• Monitor project performance against strategic objectives 

• Resolve strategic issues which need the agreement of senior 

stakeholders to ensure progress of programme  

• Maintain commitment to the programme  

• Manage the project management structure  

• Produce the FBC document  

• Prepare for transition to operational phase” 

 

16.2.3 The Project Board were required to consider and approve the Business 

Cases within the RHCYP/DCN project. 

16.3 Membership 

16.3.1 The Terms of Reference dated 25 March 2013 set out the membership of 

the Project Board as follows: 

• Project Owner (chair) 

• Project Director 

• Medical Director 

• Associate Director of Finance  

• Director of Capital Planning and Projects 

• Representative of the Director of Communications 
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• Non-executive member(s) of Lothian NHS Board 

• A representative from the service 

• A representative from the Lothian Partnership Forum 

• A representative from the South-East and Tayside Regional Planning 

Group (SEAT) 

• An observer from the Scottish Government 

• A representative from the Scottish Futures Trust 

 

16.3.2 In July 2015, the membership was varied, by the addition of the Head of 

Property and Asset Management Finance, the Project Clinical Director, the Head of 

Commissioning and the Project Manager. The Director of Finance replaced the 

Associate Director given that by this point the Director of Finance was no longer 

SRO. 

16.3.3 The Grant Thornton report (see section 8.5 of the paper) commented on the 

membership of the Project Board pre 2015 as follows: 

“Scottish Futures Trust and the Scottish Government were members of 

the project board, contributing to discussions and providing advice. Whilst 

decisions rested with NHS Lothian, their roles were influential.”  

16.3.4 The Grant Thornton report also highlighted that the Project Board had many 

attendees, and groups supporting the project, who provided them with updates or 

were also in attendance. The report suggested that an alternative would have been 

to retain the larger Project Board structure, which then reported into a smaller 

leadership group. This would have allowed a strategic overview to be maintained as 

the SRO would not have been so close to the detail. 

16.3.5 In relation to the post 2015 structure of the Project Board, the Grant 

Thornton report commented that the Project Board at this stage had over 30 

members and was too large to fulfil a steering board remit. According to the Grant 

Thornton report, it appeared that these meetings were more for information sharing. 

Whilst the disputes between NHS LothianNHSL and Project CompanyIHSL were 

outlined via Project Director updates at the meetings, the underpinning technical 

matters were not set out and discussed in detail. 
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16.4 Assurance 

16.4.1 The Board had several Governance management functions such as the 

Project Dashboard and the Risk Register. The Project Board would commission 

reports and consider official reports on the project that were to be escalated to the 

Finance & Resources Committee. 

16.4.2 The Programme Board also received progress reports from the Project 

Director at each meeting.  

 

16.5 Terms of Reference 

16.5.1 The draft Terms of Reference, dated 25 March 2013 set out the remit of the 

Project Board at length. Notable among these terms are: 

• The Board was to serve as the Capital Management Group (within the 

meaning of Section 27 of the NHS Lothian Scheme of Delegation, and the 

NHS Lothian Capital Guidance Manual) for the RHSC / DCN Project. (i.e., 

it has delegated authority to approve capital enabling works for the Project 

up to £250k, and will be the first place to review schemes higher than 

£250k.) 

 

• It was to provide a forum to discuss and quickly settle any detailed 

implementation/design issues that may be raised by the Project Director, 

provided these issues are within the scope of the design/business case 

that the Finance & Performance Review has agreed on behalf of Lothian 

NHS Board. 

• It was to formally approve: 

o The Project’s Reference Design 

o The details of the OJEU notice and all matters relating to the 

implementation of the procurement process, in line with the law and 

Lothian NHS Board policies and procedures. 

o The selection of 3 bidders to form the shortlist.   
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• It was to monitor all aspects of project design and delivery, to support any 

performance reporting requirements that the Project Owner and Director 

may need to satisfy. 

• It was to review of the project risk register on a regular basis and to 

ensure that any areas of unacceptable residual risk are being 

appropriately managed and resolved. 

 

16.5.2 In July 2015 the Terms of Reference for the Project Board were 

updated/amended as follows: 

“The Programme Board has two fundamental functions:  

1. To assist the Project Owner with the decision-making process and 

ongoing implementation of the project.  

2. To assist the Project Owner with preparing to meet the assurance 

needs of the Finance & Resources Committee, as well as any further 

enquiries from Lothian NHS Board with regard to the project.  

 

The Programme Board will carry out its remit through the following 

activities:  

1. Support on Decision-Making & Implementation: 

• Providing a dedicated forum to test the basis of any assumptions or 

decisions made or to be made by the Project Owner.  

• Advising the Project Owner of any relevant issues that need to be taken 

into account … 

• Advising the Project Owner of the potential impact of the project and 

individual decisions on service users and other stakeholders, having due 

regard to the integration delivery principles  

• Members of the Programme Board to take away any issues relevant to 

their areas, and lead on engaging the relevant people, and resolving the 

issues in the interests of the smooth progress of the overall project.  

• To provide a forum to discuss and quickly settle any detailed 

implementation / design issues that may be raised by the Project Director. 
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• To confirm all changes approved within delegated limits by the Project 

Director and/or Director of Capital Planning and/or Finance Director or 

make recommendations for approval to changes to the [Finance & 

Resources] Committee. … 

• To quality review any plans/papers that are pertinent to the project, 

before they are directed through the appropriate channels in NHS Lothian 

for approval. 

• Review of the project risk register on a regular basis and to ensure that 

any areas of unacceptable residual risk are being appropriately managed 

and resolved.  

 

2. Support on Assurance Needs 

To provide any such information and advice that the Project Owner may 

require, in order to provide assurance to the Finance & Resources 

Committee and the NHS Board.” 

 

16.6 Reporting 

16.6.1 The Project Steering Board reported to the NHS LothianNHSL Finance & 

Resources Committee. 
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Governance Structure of the Project Steering Board extracted from the Full 
Business Case  
 
16.6.2 The diagram above shows the Project Steering Board reporting to the 

Lothian Capital Investment Group and then to the Corporate Management Team 

before reporting to the Finance & Resources Committee. This conflicts with the 

Terms of Reference which has the Project Board/Project Steering Board reporting to 

the Finance & Resources Committee. The Terms of Reference describe the reporting 

arrangements as : 

“The Finance & Performance Review Committee shall approve the Project 

Steering Board’s terms of reference and will routinely receive reports. The 

Project Owner shall provide assurance to the Finance & Performance 

Committee on key aspects of project governance & internal control, and 

progress reports on the delivery of key project milestones.     
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The Project Owner shall alert the Finance & Performance Review 

Committee in the event of any trend towards cost escalation or delay, or 

any radical changes to the objectives of the Project. The Project Owner 

shall make recommendations to the Committee on action to take in these 

circumstances.” 

 

16.6.3 NHS LothianNHSL witnesses have confirmed to the Inquiry that the Project 

Board reported to the Finance & Resources Committee. It appears that only relevant 

progress reports on the Project where necessary were sent to the Lothian Capital 

Investment Group (see section 1512 above). The remit of the Project Board in 2013 

also sets out that it will serve and has the capacity to sit as the Capital Management 

Group for the project (it had delegated authority to approve capital enabling works for 

the Project up to £250k). This may have mitigated the involvement of the Lothian 

Capital Investment Group (although this Group would have been involved if the 

capital scheme expenditure was between £250k and £500k). 

16.6.4 In contrast to the evidence submitted to the Inquiry regarding the Project 

Board reporting directly to the Finance & Resources Committee, is the reporting 

structure set out in the KPMG report102, namely: 

102  KPMG Report 11 September 2019 section 6 
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Reporting structure within NHS Lothian from KPMG report 

 

16.6.5 The KPMG report described that if matters required to be escalated, they 

would be typically referred to the Director of Finance/Deputy Chief Executive as 

Senior Responsible Officer or the Director of Capital Planning and Projects – the 

“Executive Leads”. The respective Executive Lead would escalate this to the NHS 

LothianNHSL Board and inform the Finance & Resources Committee if the issue had 

an impact on financing or duration of the Project. 

16.6.6 This information in the KPMG reports contradicts with the information 

provided to the Inquiry. One possibility is that when the Director of Capital Planning 

and Projects (Iain Graham) and the SRO (Susan Goldsmith) were informed of any 

issue, they made the decision regarding whether the matter was to be escalated in a 

report to the Finance & Resources Committee.  
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17. Project Working Group 
 

17.1 Role 

17.1.1 The OBC dated 12 August 2008 described the Project Team or Working 

Group as : 

“The role of this team is to manage the project operationally to ensure that 

the various work streams are progressing to the required standard and 

within the determined constraints of time and cost. This team will be led 

by the Project Manager and is responsible for: 

 

• Monitoring and controlling the progress of the work plans for the 

various sub groups within the agreed remits and timescales;  

• Acting as a focus for connecting the work of all the sub groups, 

ensuring that all interlinks, and interdependencies are identified and 

acted on;  

• Ensuring that the work of all groups supports the effective utilisation of 

NHS resources and value for money; 

• Monitoring deviations from the agreed work plans and identifying 

issues that require to be escalated to the Project Board; 

• Collating the sub group risk registers to establish an overall risk register 

for the project;  

• Managing risks within agreed contingencies and tolerances, and 

• Identifying risks to be escalated to Project Board”. 

 

17.1.2 The FBC dated 15 August 2015 described the role of the Project Working 

Group to be  :  

“Manage interface between NHS Lothian and Project Co; agree and 

monitor the programme, escalating issues for resolution where necessary; 

manage and report on risk; agree responsibilities for the production of 

information and documentation; develop the content of the Project 

Agreement and all associated documentation; receive and agree actions 
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on reports from the User and Project Groups, Adviser Team and other 

bodies.” 

17.2 Membership 

The Project Working Group was chaired by Brian Currie, Project Director. A member 
of Scottish Futures Trust and the Scottish Government Health Directorate attended.  
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18.17. Project Director 
 

18.1.117.1.1 The Project Director role was described in the FBC for the 

RHCYP/DCN project as having: 

 “Lead responsibility for delivering the facilities and services agreed in the 

business case. Provides strategic direction, leadership and ensures that 

the business case reflects the views of all stakeholders.” 

18.1.217.1.2 NHS Lothian’s Scheme of Delegation also described the nature and 

responsibility of the Project Director role in general within the context of the Board’s 

capital programme as: 

“The Project Director will be an individual who has adequate knowledge 

and information about the organisation and its functions and services to 

make informed decisions on behalf of the Senior Responsible Officer. The 

Project Director is responsible for the ongoing day-to-day management 

and decision-making on behalf of the Senior Responsible Officer to 

ensure success. The Project Director is also responsible for the 

development, maintenance, progress, and reporting of the business case 

to the Senior Responsible Officer.” 

18.1.317.1.3 Isabel McCallum was the Project Director from April 2006 to 8 August 

2009. Brian Currie took over the role on 9 August 2009. 

18.1.417.1.4 The Project Director reported to the Senior Responsible Owner . 

18.1.517.1.5 In the early part of the RHCYP/DCN project (around 2011), SFT had 

concerns regarding the relevant experience of the Project Team, which included the 

Project Director, (see section 4.7 of this paper) and this was reflected within 

recommendations made in the PWC report (see section 8.1). 

18.1.617.1.6 Brian Currie, Project Director, NHS LothianNHSL in his statement 

dated April 2022 to the Inquiry described the role as: 
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“In my role as Project Director I was responsible for aspects of project 

delivery on behalf of NHS Lothian within the defined scope, quality and 

timescale of the Project. I led NHS Lothian Project Team of twelve 

managers across various disciplines. I was involved with the procurement 

and management of technical, legal and financial advisors. I liaised with a 

variety of internal and external stakeholders. I led the redirection of the 

Project from a capital funded procurement route utilising a national 

established procurement framework (Framework Scotland) and NEC 3 

form contract to a revenue funded NPD (non-profit distributing) project 

from November 2010 onwards. I led the Project Team through the 

development of the reference design process utilising a full external 

design and management team. I led the Project Team on the NPD 

procurement processes through PQQ (pre-qualification questionnaire), 

Competitive Dialogue, Preferred Bidder and Financial Close stages. I then 

led on the construction and commissioning phase to complete a phased 

operational handover in March 2021.” 

 

18.1.717.1.7 In terms of the Terms of Reference of the Project Board, the Project 

Director had delegated authority for Project Revenue Expenditure up to Financial 

Close, to a limit of £150k. 

18.1.817.1.8 The Grant Thornton report stated that “A pivotal role was the project 

director. The project director was the interface between the project delivery teams, 

the professional advisers appointed, and the project board and SRO. Based on the 

organisation chart agreed in 2011, there were thirty different individuals, via groups, 

reporting to the project director.” 
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19.18. Project Managers 
 

19.1.118.1.1 Within the RHCYP/DCN the Project Director had Project Managers 

who reported to him. These included project managers in areas such as capital 

planning, equipment, facilities management, IT and commissioning for each of 

children’s services, neurosciences services and child and adolescent mental health 

services. 

19.1.218.1.2 NHS Lothian’s Scheme of Delegation also described the nature and 

responsibility of the Project Manager role as: 

“The Project Director or the Senior Responsible Officer will assign an 

individual or individuals to the role of Project Manager. Larger projects 

may have more than one Project Manager. Those individuals should have 

the necessary knowledge, skills and experience to carry out the role. The 

Project Manager will lead, manage and co-ordinate the project activities 

and the project team (if one exists) on a day-to-day basis. The Project 

Manager will be responsible and accountable to the Project Director for 

the successful day-to-day delivery of the project.” 

 

19.1.318.1.3 The OBC also described the role of the Project Manager with 

reference to the role of the Capital Project Manager: 

“The role of the Project Manager is to operationally manage the project 

and ensure all key milestones are met. This includes ensuring a robust 

Project Management structure is in place with all members of the team 

and Project Groups having clear goals and remits. The role encompasses: 

• Developing a robust Project Management structure  

• Preparing all formal project documents, including Project Initiation 

Document, OBC & FBC  

• Developing high-level Project Plan/timetable  

• Managing the Project Team  

• Monitoring progress against the Project Plan, identifying exceptions 

and ensuring corrective action is taken if needed  
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• Reporting progress to Project Director. 

 

The role of the Capital Project Manager is to manage the project design 

and construction to ensure that the project requirements are delivered as 

specified and that transition from construction to commencement of the 

service is effective and efficient. The role encompasses: 

• Providing input to the OBC and FBC  

• Leading the Project Team in drawing up design brief  

• Leading the Project Team in procurement of consultants & 

contractors  

• Leading the development of and delivering commissioning strategy 

for systems  

• Assisting with development of equipment requirements  

• Assisting with development of training packages for the project  

• Assisting with development of migration plans & managing their 

implementation.”  
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20.19. Workstream Groups/Project Team 
 

20.1.119.1.1 In addition to the Project Director and the Project Managers, a 

Clinical Director was also a member of the Project Board. The Clinical Director led 

many clinical teams and on engagement with NHS LothianNHSL clinical staff. These 

teams would report to the Clinical Director. 

20.1.219.1.2 The Grant Thornton report observed that “in practice, for sign-off of 

drawings (for operational functionality) if a clinical space the project clinical director 

signed off, if non-clinical the project director signed off.” 

20.1.319.1.3 All these directors and managers oversaw various groups and 

workstreams within the project and were collectively referred to as the “Project 

Team”. The KPMG Report stated “We are advised by NHSL that individuals were 

selected for the Project Team on the basis of their experience, both in their 

specialism and involvement in other projects. The Project Team includes individuals 

with diversified specialisms, including those with engineering, clinical, medical and 

operational backgrounds. The Project Team also includes technical advisors from 

Mott MacDonald”. 

20.1.419.1.4 These workstreams and groups constantly evolved through the 

lifespan of the RHCYP/DCN project and are examined at the different stages in 

sections 2.6 to 7 of this paper. 

20.1.519.1.5 NHS LothianNHSL has advised that escalation within this structure 

was through the respective Project Team lead to the Project Director, and onto the 

Project Board and Senior Responsible Officer. The groups and workstreams 

established under this structure were often informal workshops to engage with staff 

with outcomes annotated on plans or emails rather than formal minutes. Many 

groups were “single item” agendas and disbanded when the matter was progressed 

or resolved. Matters were more complicated by the fact that over the lifespan of the 

project similar or the same names were applied to different groups. 

20.1.619.1.6 Where clinical or other service leads were involved in groups, 

consultation with their colleagues on the subject matter at hand may have been 
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carried out through departmental management structures, professional groups or 

other informal discussions. As such, project matters would occasionally be noted in 

minutes of NHS LothianNHSL Groups outwith the project; but information fed back 

into the Project Team through the Project Team lead for the subject or those project 

working groups which initiated the matter. Within the Project Team, internal or 

external advice would be sought through formal meetings or informal discussions, 

emails or other mechanisms. 
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21.20. Executive Steering Group 
 

21.120.1 Background 

21.1.120.1.1 This Executive Steering Group (the Group) existed only from 12 

August 2019 until 8 March 2021. It was part of the different structure put in place by 

both NHS LothianNHSL and the Scottish Government to resolve issues and work 

towards the opening of the RHCYP/DCN, following the decision on 2 July 2019 to 

delay its opening. . 

21.1.220.1.2 The Group was initiated as an Incident Management Team to support 

the Chief Executive and Senior Responsible Officer in addressing the issues that led 

to the delay in the hospital opening. It changed its name after the first four meetings 

to the Executive Steering Group. It was established to provide a forum for NHS 

LothianNHSL Executive Management to consider all business relating to and 

addressing the delay to the RHCYP/DCN.  

21.1.320.1.3 This Group generally replaced the Project Steering Board during the 

period and provided information to the Oversight Board. 

21.1.420.1.4 The Group addressed issues which related to staff communication 

and management of contingency arrangements, until the Scottish Government 

Oversight Board confirmed the transfer of services to the new hospital could take 

place. It also monitored the rectification of works and commissioning and validation. 

The Executive Steering Group was then stood down. 

21.220.2 Membership 

21.2.120.2.1 Membership of the Executive Steering Group was: 

• Director of Finance, NHS Lothian (Chair)NHSL  

• Executive Medical Director, NHS LothianNHSL 

• Nurse Director, NHS LothianNHSL (Chair) 

• Chief Executive NHS LothianNHSL 

• Director of Human Resources and Operational Delivery, NHS 

LothianNHSL 
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• Chief Operating Officer, Acute NHS LothianNHSL 

• Director of Communications, NHS LothianNHSL 

• Director of Capital Planning and Projects, NHS LothianNHSL 

• Project Director, NHS LothianNHSL 

• Director of Facilities 

• Lead Consultant Microbiologist 

• Lead Infection and Prevention Control Nurse 

• Programme Manager 

• Deputy Chief Executive 

 

21.2.220.2.2 The Group generally met once per week. 
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21.320.3 Term of Reference 

21.3.120.3.1 The Executive Steering Group’s Terms of Reference were approved 

on 26 August 2019. 

21.3.220.3.2 The remit of the Group within the Terms of Reference was: 

“To provide a forum for NHS Lothian executive management to consider 

all business relating to responding to and addressing the delay to the 

Royal Hospital for Children & Young People and Department of Clinical 

Neurosciences.  

 

The work of the executive steering group will inform what NHS Lothian 

executive management provides to and responds to:  

 The Scottish Government Oversight Board: Royal Hospital for 

Children & Young People, Department of Clinical Neurosciences 

and Child & Adolescent Mental Health Services (Oversight Board); 

 The NHS Lothian Finance & Resources Committee; 

 The NHS Lothian Healthcare Governance Committee; and  

 Lothian NHS Board.  

 

The Royal Hospital for Children & Young People and Department of 

Clinical Neurosciences Programme Board will address issues relating to 

communicating with staff and managing contingency arrangements in the 

period until it has been confirmed when the transfer of services will occur. 

 

 Once the Scottish Government Oversight Board has confirmed that the 

transfer of services can occur, the Royal Hospital for Children & Young 

People, Department of Clinical Neurosciences Programme Board will 

resume responsibility for the planning and management of the transfer. At 

this point the executive steering group will cease to meet.” 
 

21.3.320.3.3 Further information on this Group is provided at section 7.7 of this 

paper. 
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22.21. Oversight Board 
 

22.121.1 Background 

22.1.121.1.1 The Oversight Board was in existence from 8 August 2019 to 8 April 

2021. 

22.1.221.1.2 The Scottish Government established the Oversight Board after the 

Lothian NHS Board was put in Stage 4 of the Performance Escalation Framework 

and the decision on 2 July 2019 to halt the move to the new hospital. As such it was 

not part of the governance architecture of Lothian NHS Board. However, the Board’s 

secretariat provided the administrative support. 

22.1.321.1.3 The Oversight Board provided a forum for the Scottish Government 

and NHS LothianNHSL Executive Management, (together with input from National 

Services Scotland and Health Facilities Scotland), to consider all business relating to 

and addressing the delay to the RHCYP/DCN project. The Oversight Board was 

stood down once the transfer of services occurred and ceased to meet. 

22.1.421.1.4 The Board provided advice to the Cabinet Secretary for Health and 

Social Care. 

22.221.2 Membership 

22.2.121.2.1 Membership of the Oversight Board was: 

• Chief Finance Officer, Scottish Government (until 19 December 2019) 

• Chief Medical Officer, Scottish Government (until 5 April 2020) 

• Chief Nursing Officer, Scottish Government (until 14 January 2021) 

• Director of Finance, NHS LothianNHSL 

• Executive Medical Director, NHS LothianNHSL 

• Nurse Director NHS LothianNHSL 

• Chief Executive, Scottish Futures Trust 

• Chief Executive ,NHS National Services Scotland 

• NHS LothianNHSL Joint Staff Side representative 
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• Capital Accounting and Policy Manager, Scottish Government February 

2021 

 

22.2.221.2.2 The Chair of the Board was Christine McLaughlin, Chief Finance 

Officer, Scottish Government to 3 October 2019. Fiona McQueen, Chief Nursing 

officer, Scottish Government, took over as Chair from 7 October 2019. Alan 

Morrison, Capital Accounting and Policy Manager, Scottish Government chaired the 

final two meetings of the Oversight Board.  

22.2.321.2.3 A number of personnel attended Oversight Board meetings to provide 

advice and assurance. Those that attended during the entire lifespan of the 

Oversight Board were: 

• Mary Morgan , Senior Programme Director 

• Brian Currie, Project Director, NHS LothianNHSL 

• Jacqui Reilly, HAO executive lead for NHS National Services and SRO for 

centre of excellence 

• Gordon James HFS Scotland, NHS National Services Scotland 

• Eddie McLaughlin, Assistant Director, Engineering, Environment and 

Decontamination, HFS Scotland 

• Iain Graham, Director of Capital Planning and Projects NHS LothianNHSL 

• Jim Miller, Director of Procurement, Commissioning and Facilities NSS 

 

In addition, others joined the meeting as follows:  

 

• Judith Mackay, Director of Communications, NHS LothianNHSL, attended 

from 22 August 2019; 

• Louise Aitken, Scottish Government Communications, from 5 September 

2019 to 12 November 2019; 

• Matthew Neilson Associate Director, Strategy, Performance and 

Communications, Scottish GovernmentNSS, attended once on 27 August 

2020; and  

• Richard McCallum, Interim Director of Health attended from 25 February 

2021. 
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22.321.3 Terms Of Reference 

22.3.121.3.1 The Oversight Board’s Terms of Reference described the scope of its 

works as: 

“The Oversight Board will provide advice in relation to: 

• Advice on phased occupation; 

• Advice on the proposed solution for ventilation in critical care areas 

and on any other areas that require rectification works; 

• Advice on facility and operational readiness to migrate; 

• Gain information and give advice to NHS LothianNHSL about 

commercial arrangements with IHSL for completion of works; 

• The approach to NPD contract management  

• Identification of areas that could be done differently in future” 

 

22.3.221.3.2 Further information on this Board is provided at section 7.6 of this 

paper. 
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23.22. Key NHS Personnel and Roles 
 

23.1.122.1.1 A number of NHS LothianNHSL employees had key roles and 

responsibilities throughout the lifespan of the RHCYP/DCN project and membership 

of several committees and groups at different levels of governance. This section 

highlights those known to the Inquiry. It is acknowledged that the personnel listed 

may have been involved with other groups and workstreams. 

23.222.2 Head of Capital Planning and Projects 

23.2.122.2.1 Iain Graham was Head of Capital Planning and Premises 

Development from 8 January 2007 to 31 May 2009. The name of the role changed to 

Director of Capital Planning and Projects on 1 June 2009. This role was responsible 

for the delivery of NHS Lothian’sNHSL’s overall capital development programme 

which included acute and community hospitals, primary care and support premises 

across Lothian delivered through a variety of capital and revenue funded 

procurement. 

23.2.222.2.2 In his statement to the Inquiry, dated April 2022,103 Iain Graham 

described the role that the Director of Capital Planning and Projects had in the 

RHCYP/DCN project as follows :   

“provide support from a capital planning/built environment project 

management perspective for the Project, oversight of the relevant 

resources and to support the work being done on the early business 

cases. My role was mainly to support the Project Director, …the NHS 

Lothian Board and the Executive Directors of NHS Lothian on project 

governance through regular reporting, either directly or through the 

Project Sponsor …and sponsor departments. Sponsor departments are 

the internal NHS Lothian client departments which were to be provided at 

the new facility through the Project.” 

The role also included interacting with various departments in the Scottish 

Government from a financial planning and construction programming perspective 

103 Witness Statement - Iain Graham - 18.05.2022 | Hospitals Inquiry 
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and being the lead on the procurement for the legal and commercial workstream for 

the Project.  

23.2.322.2.3 The FBC described the role as: 

“Manages the legal, commercial and financial workstreams for NHS 

Lothian. Liaises with SFT regarding the funding competition. Interface with 

the RIE PFI contract. Supports the project director in relation to wider 

Board capital plan requirements.” 

 

23.2.422.2.4 The Director of Capital Planning and Projects: 

• sat on the Lothian Capital Investment Group (see Section 1512 of this 

paper) 

• sat on the Project Board (see section 1916 of this paper ). 

• attended the Project Working Group (see section 20 of this paper ).. 

• was a member of the Executive Steering Group from 12 August 2019 to 8 

March 2021 (see sections 2420 and 7.7 of this paper) 

• attended the Oversight Board (see sections 2521 and 7.6 of this paper) 

23.322.3 Director Of Finance 

23.3.122.3.1 The Director of Finance was Jon Matheson from August 2000 to 27 

June 2008. Dawn Carmichael was acting in the role from 28 June 2008 to 31 

October 2008. Susan Goldsmith was in this role from 1 November 2008. until she 

retired in May 2022. In her statement to the Inquiry dated April 2022,104 she 

described the role as: 

“As Director, my primary responsibility is to support the financial stability 

of NHS Lothian ensuring that financial targets are met. This includes 

overseeing the financial planning and management of the revenue budget 

for NHS Lothian which is currently £1.7 billion. I am also responsible for 

104 Witness Statement - Susan Goldsmith - 17.05.2022 | Hospitals Inquiry 
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Operational Financial Management including salaries and wages 

administration, financial services, corporate reporting and internal audit. I 

also oversee the capital programme and major capital projects, which 

included the project for RHCYP and DCN.” 

 

23.3.222.3.2 As Director of Finance, Susan Goldsmith was: 

• a member of the Finance & Resources Committee from 1 November 2008 

to 2 February 2001 (see section 1411 of this paper). 

• chaired the Lothian Capital Investment Group (see section 1512 of this 

paper). 

• was the Senior Responsible Officer from 1 July 2012 to 13 February 2015 

and from end of June 2019 to 12 September 2019 (see section 1815 of 

this paper). 

• chaired the Project Board (see section 1916 of this paper). 

• was a member of the Executive Leadership Team, Corporate 

Management Team (from 2/5/12- 6/11/12 and then from 13/1/14 to 

present) and the Executive Management Team and the Joint Management 

Team (see section 1714 of this paper). 

• sat on the NHS LothianNHSL Board from 1 November 2008 (see section 

1310 of this paper) 

• was a member and chair of the Executive Steering Group from 12 August 

2019 to 8 March 2021 (see sections 2420 and 7.7 of this paper) 

• was a member of the Oversight Board (see sections 2521 and 7.6 of this 

paper) 

• post July 2019, chaired the Commercial sub-group (see section 7.8 of this 

paper)  

• was a member of the Strategic Liaison Group. 
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23.422.4 Project Director 

23.4.122.4.1 Brian Currie was Project Director from 9 August 2009. This role is 

discussed in section 2117 

23.4.222.4.2 The Project Director: 

• Was a member of: 

o the Project Board (see section 1916 of this paper) 

o the Executive Steering Group from 12 August 2019 to 8 March 2021 

(see sections 2420 and 7.7 of this paper) 

o a member of the Business Case Workstream Progress Group 

o was a member of the Strategic Liaison Group within period Dec 2010 – 

Dec 2012 

o the Project Management Executive 

 

o the Peer Review Workstream  

 

o the Design Group. 

 

•  chaired the Project Working Group (see section 20 of this paper). 

• attended the Oversight Board (see sections 2521 and 7.6 of this paper) 

• after July 2019 led various workstreams including ventilation, fire, water, 

electricity, medical gases and drainage. 

• led the commissioning workstream within period Dec 2010 – Dec 2012.  

• chaired the Communications Group (Task Group 3)  

 

• led the Design and Construction workstream 
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23.522.5 Project Clinical Director 

23.5.122.5.1 Janice McKenzie joined the Project Team in 2011 on a part time basis 

to provide clinical input alongside her role as Chief Nurse. By 2012 she had become 

full time on the project as Clinical Director until she retired in 2019. In her statement 

to the Inquiry on 20 April 2022105 she described her role as:  

“The key responsibilities of my role were to provide professional and 

clinical leadership and advice to a range of people including the project 

team, technical advisers and architects. I led the clinical input into the 

design of the new hospital working with a wide range of clinical and 

professional teams to ensure the clinical design of the wards/departments 

met the clinical requirements.” 

23.5.222.5.2 The FBC described the role as: 

“Represents clinical services in the project. Works with preferred bidder to 

financial close to complete design in line with the Board’s Construction 

Requirements within the financial limits. Leads the implementation of the 

agreed service model in respective clinical services in order to deliver the 

associated benefits.” 

 

23.5.322.5.3 Janice McKenzie in her role as Clinical Project Director: 

• sat on the Project Board (see section 10 of this paper). 

• Chaired the Clinical Support Workstream  

23.622.6 Head of Commissioning and Service Redesign 

23.6.122.6.1 Jackie Sansbury was involved in the project from around 2006 in her 

role as Director of Strategic Planning. This included the strategic business case for 

the new hospital and writing the Initial Agreement in the procurement process. She 

became the Senior Responsible Officer or Project Sponsor from 2006 to 2012. 

105 Witness Statement - Janice MacKenzie - 09.05.2022 | Hospitals Inquiry 
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23.6.222.6.2 In 2013 she became the Head of Commissioning on the 

RHCYP/DCN project from 2013 until her retirement in 2019. In her statement to the 

Inquiry dated 27 April 2022,106 Jackie Sansbury described the role as: 

“As Head of Commissioning my role was to get the hospital equipped and 

ready, to support the staff in the old hospital getting them ready to move, 

to carry out the move and then to evaluate the move at the end.” 

 

23.6.322.6.3 The FBC described the role as: 

“Ensures that the clinical enabling projects required in the RIE are 

delivered. Leads the overall service change and workforce planning 

implementation for the project. Leads planning for and co-ordinate the 

transition of services into the new facility in conjunction with Project Co.” 

 

23.6.422.6.4 Jackie Sansbury in her role as Director of Strategic Planning and the 

Chief Operating Officer: 

• Was a member of 

o the Finance & Resources Committee from 1 September 2003 to 30 

June 2012 (see section 1411 of this paper). 

o the Executive Leadership Team and the Corporate Management team 

from 2 May 2012 to 6 November 2012 (see section 1714 of this 

paper). 

• sat on the NHS LothianNHSL Board from 1 September 2003 to 9 June 

2010 (see section 1310 of this paper) 

23.6.522.6.5 As Head of Commissioning, Jackie Sansbury: 

• sat on the Project Board (see section 1916 of this paper). 

• led the Clinical Services Commissioning workstream. 

 

  

106 Witness Statement - Jacqueline Sansbury - 13.05.2022 | Hospitals Inquiry 
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23.722.7 Project Manager 

23.7.122.7.1 The Project Manager for the re-provision of RHCYP/DCN project was 

Sorrel Cosens until November 2015. She reported to the Project Director. She 

described her role in the project in her statement to the Inquiry dated April 2022 as  

“My role as Project Manager for the Project principally involved: 

development of the £250m Business Case to secure Scottish Government 

approval; co-ordination of the procurement processes for £150m contract 

to design, build and maintain the hospital for 25 years; stakeholder 

engagement to secure approval and funding commitments from other 

NHS Boards; patient involvement through the Young People's Advisory 

Group and the Neurosciences Reference Group; co-ordination of 

charity/third sector contributions to the Project (value c.£10m); project 

governance and risk management.” 107 

 

23.7.222.7.2 As Project Manager, Sorrel Cosens: 

• sat on the Project Board (see section 1916 of this paper) 

• facilitated the Risk Workshop within period Dec 2010 – Dec 2012 

 

• was a member of the Executive Steering Group from 12 August 2019 to 8 

March 2021 (see sections 2420 and 7.7 of this paper). 

• Led the Art and Therapeutic Design Steering Group (2014-2019) 

 

• Co-chaired Family Support and Charities Workstream 

  

107 Witness Statement - Sorrel Cosens - 17.05.2022 | Hospitals Inquiry 
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24.223.2 Role of Advisors 2011-2015 (Outline Business Case and 
Procurement) 

24.2.123.2.1 According to the OBC, “The Project Team is supported by external 

advisers to assist initially with the preparation of the reference design and as well as 

the procurement and delivery of the NPD project.” 

24.2.223.2.2 Mott MacDonald Limited (MML) were NHS Lothian’sNHSL’s technical 

advisors. They were appointed in terms of a contract signed on 13 June 2011 and 11 

October 2011, with a service commencement date of 22 March 2011.  

24.2.323.2.3 This was not MML’s first involvement in the wider project for a new 

children’s hospital. MML had been involved at an earlier stage when the project was 

to be capital funded. MML was originally the New Engineering Contract (NEC) 

Supervisor appointed under the under Frameworks Scotland agreement. That 

appointment was terminated when the project switched to being funded through 

NPD, and MML was reappointed through a different procurement route, namely the 

OGC Catalyst framework agreement for Multi-Disciplinary Services. According to a 

High Level Review of Project Arrangements conducted by PWC, MML’s previous 

involvement in the project was a key reason for their re-appointment for the role. 

According to NHS LothianNHSL their recent track record on Forth Valley health PPP 

and Richard Cantlay’s direct experience were also important factors. 

24.2.423.2.4 As technical advisor, MML advised NHS LothianNHSL on how to set 

out the technical specifications for construction works, prepared all the technical 

schedules and drafted the invitation to participate in dialogue (ITPD). MML drafted 

the documents with input from MacRoberts and Ernst & Young. Thomson Gray, 

acting through MML, were cost consultants. 

24.2.523.2.5 MML engaged with NHS LothianNHSL to appoint a number of sub-

consultants, also with previous experience of the project. On 10 May 2011, Davis 

Langdon was appointed by MML as a sub-consultant with a project management and 

technical advisory role. MML and Davis Langdon appointed a Reference Design 

Team made up of sub-contractors, with a member from NHS LothianNHSL taking a 
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project interface role. This project interface role was taken by Neil McLellan and 

Graham Gilles.  

24.2.623.2.6 During this phase of the project the OBC was being finalised and 

preparations made for procurement. According to a Project Execution Plan, dated 

September 2011, NHS Lothian’sNHSL’s Project Director led the Project Team, made 

up of the NHS LothianNHSL Project Delivery Team and the Advisory Team. The 

Project Director was supported by the Commission Director and Commission 

Manager from MML and Lead Project Manager from Davis Langdon. Together they 

made up the Project Management Executive. NHS Lothian’sNHSL’s delivery team 

worked with advisors on a  number of groups and workstreams, including the 

Business Case Task Group, and the Procurement, Commercial, Design and 

Construction and Facilities Management workstreams.  

24.2.723.2.7 Richard Cantlay, Mott MacDonald Limited, in his statement to the 

Inquiry dated 25 May 2002 stated:  

“The governance arrangements for the delivery of the project are set out 

in line with MML’s externally accredited Business Management System. I 

am obliged to add the caveat that this only relates to MML's service 

delivery and not the overall project. Every commission MML undertakes 

has a Project Director and a Project Manager, who are responsible for the 

application of the Business Management System. Andrew Scott has 

confirmed the MML Project Director was Alistair Cowan and subsequently 

Andrew Oldfield. The Project manager was initially Andrew Scott, then, 

Kenny Falconer and later Graeme Greer. I acted as liaison and Strategic 

Technical Adviser at a senior level in the project. Below was a virtual army 

of bodies.”109 

 

24.2.823.2.8 The organisations and individuals involved in this phase changed at 

various points. However, for present purposes, it is sufficient to note the Project 

Delivery Structure outlined in the September 2011 Project Execution Plan prepared 

by Mott MacDonald and Davis Langdon was as follows:  

109 Witness Statement - Richard Cantlay - 20.05.2022 | Hospitals Inquiry, para 26, p.12 
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24.2.923.2.9 The Project Execution Plan outlined the roles of project advisors 

during this phase of the project:  

“2.5.1.2 Technical Advisory team comprises of the following companies: 

Mott MacDonald Limited has been appointed as the lead consultant and 

will deliver the following services:  

- Lead Strategic advice  

- NPD Procurement advice  

- Facilities Management advice  

- Design and Construction advice  

 

2.5.1.3 Davis Langdon  
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Davis Langdon has been appointed as a sub-consultant to Mott 

MacDonald Limited and will deliver the following services:  

- Project Management services  

- Reference Design Management and coordination  

- NPD Procurement support  

- Facilities Management advice  

 

2.5.1.4 Thomson Gray Partnership  

Thomson Gray Partnership has been appointed as a sub-consultant to 

Mott MacDonald Limited and will deliver the following services:  

- Cost Advisory services (excluding Facilities Management)  

- Whole Life Costing  

 

2.5.1.5 Turner & Townsend  

Turner and Townsend has been appointed as a sub-consultant to Mott 

MacDonald Limited and will deliver the following services:  

- Construction Design Management (CDM) and Health and Safety advice”  

 

24.2.1023.2.10 Ernst & Young were appointed by NHS LothianNHSL as Financial 

Advisors to the project. According to the Project Execution Plan of September 2011:  

 

“The Financial Advisor is engaged to provide financial advice to NHSL in 

preparing the OBC, including affordability and VFM analysis, and 

throughout the NPD procurement process, preparing financial elements of 

bid documentation and financial appraisal of bids.” 

 

24.2.1123.2.11 NHS LothianNHSL appointed legal advisors, MacRoberts. 

According to the OBC:  

“NHS Lothian’s Legal Advisors, MacRoberts, were appointed prior to OBC 

submission to provide the following legal advice up to and including 

financial close. 

• Procurement under the NPD model of PPP  
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• Advice on the legal requirements related to NHS Lothian’s existing PFI 

contracts at Little France.  

• Advice on other legal and commercial issues related to this project, 

including advice in relation to organisations covered by the Charities 

Acts.” 

 

24.323.3 Project Advisors 2015-2019 (Construction)  

24.3.123.3.1 The Project Delivery Organisational Structure showing the role of 

Project Advisors and the Project Company was as follows for the construction phase:  

 

 

24.3.223.3.2 Mott MacDonald Limited was appointed as the lead consultant and 

were to deliver the following services:   

• Project Management services; 

• Lead Strategic advice;  

• Facilities Management advice;  

• Design and Construction advice, including:  

o Architecture  

o Mechanical and electrical  

o Civil structures  
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24.3.523.3.5 Other advisors having roles and responsibilities during this period 

included:  

 

“1.3.2.3 Thomson Gray  

Thomson Gray has been appointed as a sub-consultant to Mott 

MacDonald Limited and will continue to deliver the following services:  

• Cost Advisory services (excluding Facilities Management);  

• Whole Life Costing.  

 

1.3.2.5 Legal Advisers – MacRoberts LLP  

The Legal Adviser was engaged to provide Legal Services to NHSL in 

connection with the RHSC + DCN – Little France Project, including in 
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relation to the procurement stage of the Project, post-contract award and 

operational issues as well as site and project-specific issues.”   
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25.24. SEAT NHS Boards (South-East and Tayside  
Regional Planning Group) 
 

25.124.1 Overview 

25.1.124.1.1 Regional Planning was introduced as a requirement for NHS bodies 

in 2004 to support NHS boards to collaborate at regional level. There are 3 regions: 

South-East, North and West. SEAT is the relevant region for the purposes of the 

RHCYP/DCN Project. 

25.224.2 Purpose and Structure 

25.2.124.2.1 SEAT (South East and Tayside) Regional Planning Group is the 

collaborative mechanism between NHS Borders, Lothian, Fife, Forth Valley and 

Tayside for the planning of services which span more than one health board area 

and where there is benefit to patients in a partnership approach.110  

25.2.224.2.2 Representatives from partner boards attend regional planning 

meetings, take proposals and assumptions through their own boards to allow any 

necessary decisions within their own systems of governance, e.g., Outline Business 

Case and Full Business Case. The SEAT Regional Planning Group brings together 

boards to confirm a collective regional position and agreement, informed by 

individual board positions. 

25.2.324.2.3 The Chief Executives of NHS Borders, NHS Fife, NHS Forth Valley, 

NHS Lothian and NHS Tayside make up the executive membership of the SEAT 

Regional Planning Group. Members are accountable for decisions both to their local 

board and to the Chief Executive of the NHS in Scotland. Once decisions are 

reached each board is bound by collective responsibility. SEAT will invite other 

organisations or offices to attend meetings as it sees fit. 

  

110 South-East and Tayside Regional Planning Group – Annual Report 2008, para 4  – idcplg 
(scot.nhs.uk) 
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25.324.3 Functions of SEAT  

25.3.124.3.1 According to its Terms of Reference SEAT’s remit was to assist NHS 

Scotland in delivering the following objectives: 

• To plan, fund and implement services across NHS Board boundaries. 

• To harness and support the potential of Managed Clinical Networks. 

• To develop integrated workforce planning for cross-board services. 

• To facilitate the commissioning and monitoring of services which extend 

beyond NHS boundaries, services between members and out with the 

region on an inter-regional or national basis; 

• To harmonise NHS Board service plans at the regional level. 

• To plan emergency response across NHS boundaries. 

• To support the delivery of NHS Boards’ duty to co-operate for the benefit 

of the people of Scotland. 

 

25.3.224.3.2 SEAT would agree a workplan, decided at the annual regional 

planning workshop, of prioritised services and issues. Members then presented 

same to their respective boards for approval. 

25.3.324.3.3 A framework of priorities and investments was maintained containing 

all projects and approvals. In addition, an annual report would be prepared outlining 

SEAT activities to be issued to all members and partner organisations. 

25.424.4 Role in RHCYP/DCN Project 

25.4.124.4.1 The SEAT Annual Report 2008 noted: 111  

“The new hospital will provide a modern environment with appropriate 

facilities for children relative to their age and clinical condition. Work is 

now underway in developing the Full Business Case for the end of 2009 

including an ongoing review of the bed model which will determine the 

final number of beds in the new hospital. The Reprovision Project team 

are working with SEAT Boards on the Full Business Case with ongoing 

111 South-East and Tayside Regional Planning Group – Annual Report 2008, p.17   
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discussions between the SEAT Directors of Finance and Planning to 

agree the financial implications for the other SEAT Health Boards.” 

 

25.4.224.4.2 In her statement to the Inquiry dated May 2022, Jackie Sansbury 

commented: 112 

“SEAT had a direct interest in the development of this new hospital as 

patients from their geographical board areas utilised the services of the 

Children’s hospital. Regional Planning was the mechanism for health 

boards to collaborate where services were delivered across a number of 

health board areas. I was the Director of Planning for SEAT from 2005-

2008, where my role was to support planning for the services that 

delivered for more than one health board. This included regional services 

such as cancer services and children’s services. The other members who 

sat on SEAT were the Chief Executives and Directors of Planning from 

each health board. I also think there was a Medical Director, a Nurse 

Director and a Finance Director each from one of the participating health 

boards. SEAT remained involved throughout the Project because, as 

users, they sent patients to the service and would have to review and 

approve our business case to allow it to proceed”.  

 

25.4.324.4.3 Jackie Sansbury presented the OBC to SEAT for noting on 28 April 

2008. The minutes note the planned funding arrangements for the RHSC, of which 

SEAT/ boards were assumed to be making a capital contribution of £28 million. 

Discussions were noted around the inequity of capital funding arrangements 

between Glasgow and Edinburgh Projects and that the scale of individual boards 

revenue contribution would have a substantial impact on their recently submitted 

five-year plans, which did not include the RHSC provision. 

25.4.424.4.4 At the “Getting ready for Stage 2 Royal Hospital for Sick Children 

Edinburgh Business Case” workshop, on 23 January 2009, discussions centred 

around operational matters, for example patient flows, birth rates and staffing issues. 

112 Witness Statement - Jacqueline Sansbury - 13.05.2022 | Hospitals Inquiry 
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The business case itself did not appear to have been discussed, more the 

implications of the new facility being planned. 

25.4.524.4.5 The SEAT Annual Report 2011/12 detailed:113 

 

“The following areas of work have not been initiated by SEAT but still 

require regional collaboration or contribution across the region: 

• Reprovision of Royal Hospital for Sick Children, Edinburgh – due to a 

change in the funding arrangements for the new Sick Children’s 

hospital, the new hospital is not expected to be built until 2017. SEAT 

receives regular updates on progress with the project. 

• Reprovision of Clinical Neurosciences, Edinburgh – the new 

department of Clinical Neurosciences will be incorporated in to the new 

build for the Sick Children’s Hospital on the Royal Infirmary site.”   

 

25.4.624.4.6 The 2013/14 Annual Report similarly detailed:114 

“Reprovision of Royal Hospital for Sick Children , Edinburgh and the 

Department of Clinical Neurosciences - SEAT has supported regional 

engagement in reviewing workforce models for the new build and 

ensuring a programme of detailed discussions on the Full Business 

Case.” 

 

Business Cases 

25.4.724.4.7 NHS LothianNHSL was responsible for and led the business case for 

the new hospital, with SEAT serving as a conduit and facilitator to bring together 

representatives from partner boards to contribute to and inform the service, 

workforce and financial planning for the new hospital. 

113 SEAT Annual Report 2011/12, section 5 Regional Liaison Activities – Final SEAT Annual Report 
2011 12.pub (scot.nhs.uk) 
114 SEAT Annual Report 2013/14, section 6 Regional Liaison Activities - 
https://www.nhsborders.scot.nhs.uk/media/215703/SEAT-Annual-Report-02-Oct-2014.pdf 
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25.4.824.4.8 At the stage when the project was to be capital funded, SEAT had a 

central role from a funding perspective. Following the decision to move away from 

capital funding, the project remained a substantive agenda item on the SEAT 

Directors of Finance and Directors of Planning meetings 

25.4.924.4.9 As principal stakeholders in RHSC, CAMHS and DCN, NHS Borders, 

Dumfries and Galloway, Fife and Forth Valley Health Boards had a role in the project 

governance and sign-off of the service model, preferred option and revenue costs 

outlined in the business case. 

25.4.1024.4.10 The OBC for the RHCYP/DCN contained at Appendix 2, letters of 

support for the project from NHS Borders, NHS Dumfries and Galloway, NHS Fife, 

NHS Forth Valley and University of Edinburgh. 

25.4.1124.4.11 As the FBC described services to patients from the Borders, Fife, 

Dumfries and Galloway, Fife, Forth Valley and Tayside, those NHS Boards also 

approved the elements that described the impact on their population and finances. 

25.4.1224.4.12 NHS LothianNHSL required NHS Borders, NHS Dumfries and 

Galloway, NHS Fife and NHS Forth Valley to sign up to their share of revenue costs 

for the project before the FBC was submitted to CIG . The methodology to apportion 

costs proposed in the OBC was based on the East Coast Costing Model. NHS 

Borders, NHS Dumfries and Galloway, NHS Fife and NHS Forth Valley approved the 

methodology of the OBC in principle, and committed to working with NHS 

LothianNHSL to agree the activity data that would determine their FBC costs. NHS 

Lothian’sNHSL’s partner Boards in the delivery of RHCYP/DCN were required to 

confirm their FBC funding contribution. 

25.4.1324.4.13 The FBC stated “Through the South-east and Tayside (SEAT) 

group, NHSL have shared, scrutinised and agreed to the running costs of the 

proposed model with the partner Boards.” The letters of support for the FBC from the 

Boards were attached at Appendix 1 of the FBC and confirmed the financial 

contributions from these partner Boards. 

25.4.1424.4.14 The FBC stated that the project was a substantive agenda item on 

the SEAT Directors of Finance and Directors of Planning meetings. A representative 

Page 283

A46525147



of this group sat on the Project Steering Board. As principal stakeholders in the 

project NHS Borders, NHS Dumfries and Galloway, NHS Fife and NHS Forth Valley, 

through SEAT, participated in the development and sign-off of the service model and 

associated revenue costs. 

25.4.1524.4.15 On 28 April 2017, the SEAT Regional Planning Group was 

rebadged as the East Region, with the East Region Programme Board noting a 

refreshed version of the Framework of Governance. Lothian Health BoardNHSL had 

been a member of the South East and Tayside Regional Planning Group since its 

inception, and as it is now known since 2017, the East Region Planning Group. The 

Regional Planning Group provides a formal forum for its constituent Boards to agree 

and deliver an annual workplan developed through a combination of agreed regional 

and Board priorities and implementation of government policy. 
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26.25. Scottish Government Health Capital 
Investment Group 
 

26.125.1 Purpose and Structure 

26.1.125.1.1 According to terms of reference dated 1 December 2015, the Scottish 

Government’s Capital Investment Group’s (CIG) role was to oversee the approval 

process for business cases across NHS Scotland where the value of the capital 

project was greater than the Board’s delegated limit, which is currently £10 million for 

NHS LothianNHSL. 

26.1.225.1.2 CIG allocated and managed capital resources for investment, 

oversaw business cases and the approval process, monitored delivery and provided 

guidance in relation to capital investment projects. However, CIG did not have the 

delegated authority to approve projects or expenditure. CIG made recommendations 

to officials with the appropriate delegated authorities, usually the Director General for 

Health and Social Care, who would then make the final decision. 

26.1.325.1.3 CIG provided the necessary assurances to both Scottish Ministers 

and Scottish Government Health and Social Care Management Board that proposals 

are robust, affordable and deliverable, and that they are in line with wider NHS 

policy.  

26.1.425.1.4 The goal of CIG in accordance within the 2015 terms of reference 

was to act as a catalyst for the development, promotion and distribution of best 

practice and guidance within capital planning and development. A particular focus of 

this was the review of project evaluation and ensuring lessons learned and best 

practice were being widely shared across NHS Scotland. 

26.1.525.1.5 According to the 2015 terms of reference, CIG membership 

comprised of representatives from various Scottish Government divisions and 

directorates:  

• Health Finance and Infrastructure, 

• Performance and Delivery,  
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• Healthcare Quality and Strategy,  

• Chief Medical Officer Directorate,  

• Chief Nursing Officer Directorate,  

• Population Health Improvement,  

• Analytical Services,  

• Primary Care Division,  

• Joint Improvement Team,  

• Health Finance,  

• eHealth and  

• Chief Dental Officer  

• A representative from the Scottish Futures Trust. 

 

26.1.625.1.6 The Deputy Director of Capital and Facilities chaired CIG meetings, 

which took place every three weeks and were planned in sufficient time to allow for 

NHS Scotland Boards to plan for the submission of documentation.  

26.1.725.1.7 The role of Deputy Director (Capital Planning and Asset 

Management), and therefore Chair of CIG, was held by Mike Baxter from February 

2009 to December 2014, following which Alan Morrison took over for the relevant 

period. 

26.225.2 Approval of Business Cases 

26.2.125.2.1 The 2015 terms of reference set out CIG procedures in relation to 

business cases as follows: 

“Business Cases are received by the SGHSCD a minimum of 4 weeks 

prior to the relevant CIG meeting. The Deputy Director (Capital and 

Facilities) as CIG Chair will determine which Business Cases are to be 

included on the agenda for the forthcoming CIG meeting. They will then 

be circulated to CIG members and any other relevant colleagues (as 

determined on a case by case basis) for comment. 

 

On circulation of a Business Case, the Health Finance and Infrastructure 

Division will set deadlines for CIG members to respond with queries for 
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the relevant NHS Scotland Board. Members are required to respond with 

queries in accordance with these deadlines and this is essential to the 

effectiveness and efficiency of the process and critical to meeting the 

overall deadline of all comments being fully closed out by the CIG 

meeting.… 

 

Once responses are received from the NHS Scotland Board, these will be 

distributed to query originators for review as appropriate. This will either 

result in a query response being deemed satisfactory and approved or in 

a further round of queries / responses with the NHSScotland Board. … 

 
The CIG members, acting as a group, decide whether or not to 

recommend approval the project, and if endorsed, make the appropriate 

recommendation to the Director of Finance, eHealth and Analytics or 

Director General of Health and Social Care, or seek the appropriate 

clarification from the NHSS body on issues to be resolved prior to a 

recommendation for approval. … 

 

Once a Business Case is approved it will be formally minuted and 

updated on the CIG Project Tracker by the Health Finance and 

Infrastructure Division. The approval/rejection of a business case will be 

formally notified in writing to the appropriate NHSScotland Body. The 

letter will be issued by the appropriate official within SGHSC with 

delegated authority to approve the proposed scheme..”.” 

 

26.2.225.2.2 In his statement to the Inquiry, dated 20 April 2022, Mike Baxter 

stated that it was common for business cases to be subject to a process of 

development following initial review and the whole process could take many years. 

26.2.325.2.3 The 2015 Terms of Reference detailed that following approval of the 

final business case the CIG remainremains involved in order to: 
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• Monitor completed projects, using a project tracker, to ensure the relevant 

NHS Scotland Boards are complying with the Scottish Capital Investment 

Manual (SCIM) requirements for project evaluation. 

• Check that an ‘Evaluation Plan’ has been included within the full business 

case which sets out the plan for carrying out the post-project evaluation 

and post-occupancy evaluation. 

• Monitor the submission of project completion evaluation reports, to be 

submitted on completion of the facilities and confirm that they provide an 

assessment of the success of the project. 

• Monitor the submission of post-project evaluations, to be submitted no 

later than 12 months after completion and confirm that they provide an 

initial evaluation of the service and investment objective outcomes. 

• Monitor the submission of post-occupancy evaluations, to be submitted 

after completion in accordance with SCIM guidance and confirm that they 

provide an assessment of the longer -term service benefits and 

investment outcomes. 

• Monitor the submission by each NHSScotland Board on an annual basis 

of a summary report for project evaluations for projects <£5m (and 

therefore not required to be submitted to CIG in full). 

• Contribute to, and ensure that, the Scottish Government Health Finance 

and Infrastructure Division produce a ‘key lessons’ document annually, 

based on all project evaluations received. 

 

26.325.3 Overview of Role in the RHCYP/DCN Project 

26.3.125.3.1 Reprovision of the Royal Hospital for Sick Children came to the 

attention of the CIG in 2006, at which time (May 2006) it was recommended that the 

initial agreement should be approved and proceed to the next stage of the business 

case process.  At that stage the project was still intended to be capital funded with a 

value in the region of £60m.  

26.3.225.3.2 The next stage of CIG involvement with the reprovision of the Royal 

Hospital for Sick Children Project was at the OBC stage which originally took place in 
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June 2008. At that time CIG recommended approval of the OBC and the Project 

proceeded to an FBC in 2010. 

26.3.325.3.3 However, following the decision of the Scottish Government in 2010 

to deliver the project via the NPD model, the project was extended to include the 

DCN. As a result, a further OBC was submitted to the CIG in January 2012 for the 

proposed RHCYP/DCN. Due to an outstanding issue in relation to specific site 

options at Little France the OBC was not recommended for approval at that stage. 

Following confirmation of planning approval in principle, and approval by the funders 

of the existing PFI contract at the Little France site, the OBC was recommended for 

approval by CIG and communicated to NHS LothianNHSL in September 2012 

allowing the project at that stage to proceed to a FBC by November 2013...  

26.3.425.3.4 NHS LothianNHSL provided, what they believed to be, the finalised 

version of the FBC ahead of a CIG meeting on 26 August 2014. The FBC was not 

approved at that time, with Mike Baxter writing to Brian Currie on 17 September 

2014 requesting information in relation to “accommodation within the new facilities 

being shelled initially”. Within this letter, CIG requested activity projections which 

supported the future need and a timeline for bringing the areas into service. Those 

queries were subsequently satisfied, and CIG provided their recommendation to 

approve the FBC to Director-General Health and Social Care in December 2014... 

The RHCYP/DCN project is briefly mentioned at the CIG meeting of 3 February 2015 

to mention that the case is moving forward positively with financial close expected 

imminently. The decision to approve the FBC was formally communicated to NHS 

LothianNHSL by the Director-General Health and Social Care by letter dated 10 

February 2015. 

26.3.525.3.5 The CIG discussed the RHCYP/DCN project at the meeting of 28 

April 2015 at which time it was noted that there had been a change in the finance 

costs showing a saving of £75 million over the period of the contract. Therefore, it 

was agreed that the FBC should be amended to reflect that by way of an addendum.   
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27.26. Scottish Government Infrastructure 
Investment Board 
 

27.126.1 Background: 

27.1.126.1.1 The Infrastructure Investment Board (IIB) was established in 

response to recommendations of the Public Audit Committee (PAC) following studies 

by the PAC and Audit Scotland into the Scottish Government Capital Programme. 

The IIB was co-ordinated by the Infrastructure Investment Unit, Scottish 

Government.  

27.1.226.1.2 The IIB played a role in the Integrated Assurance Framework which 

was implemented by the Scottish Procurement and Commercial Directorate of the 

Scottish Government. The Integrated Assurance Framework and associated project 

assurance plans would: 

“provide IIB with a view of planned, project specific assurance activity 

intended to support successful delivery of each project. 

IIB will receive routine update reports on the progress of major investment 

projects against their delivery and assurance plans along with the Delivery 

Confidence Assessment from the most recent Gateway Review.” 

 

27.1.326.1.3 In 2011, the IIB comprised of the following members: 

• SG Director-General Finance (Alyson Stafford);  

• SG Director of Commercial and Procurement (Alastair Merrill);  

• SG Deputy Director of Capital and Risk Division (Kirstin Baker);  

• SG Director-General Communities and Governance (Paul Gray);  

• a senior economist nominated by the Chief Economic Advisor (Gary 

Gillespie);  

• the Chief Executive of the Scottish Futures Trust (Barry White);  

• the Director of Transport Scotland (David Middleton)); and  

• a non-Executive Director (Andrew Thin).” ). 
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27.226.2 Functions of the Board 

27.2.126.2.1 According to its terms of reference, the IIB would:  

“scrutinise development and delivery of the Scottish Government’s capital 

programme, with a view to ensuring the following outcomes are delivered:  

• improved cost and time estimating for capital projects;  

• improved project and programme management and governance at 

portfolio level; 

• improved post project evaluation; and 

• improved prioritisation process across the programme as a whole. 

 

3. Specifically, IIB will:  

• provide strategic scrutiny of high-value major infrastructure projects 

at an early stage of development;  

• use robust management information to review the governance and 

delivery of the capital programme, including the Infrastructure 

Investment Plan, and, where appropriate, specific major projects; 

• provide advice to Ministers about capital investment priorities to 

inform Ministerial decision-making;  

• review portfolio-level governance and decision-making structures 

for capital projects to ensure these are fit for purpose; and 

• explore options for implementing new financing models (working 

with SFT). 

The IIB may choose to focus on different roles at different times of the 

legislative and budgetary cycles….  

 
6. IIB will review projects at an early stage of development, examining key 

aspects of the strategic business case such as: 

• contribution to the delivery of the strategic outcomes outlined in the 

National Performance Framework; 

• the strength of the business case and business need; 

• value for money; 

• affordability and financing options; and 
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• project governance and assurance. 

 

27.2.226.2.2 All Scottish Government funded capital and revenue financed 

investment projects were within the remit of IIB, except for Local Government and 

Scottish Water. IIB focused on projects with a capital value of over £100 million, and 

which were at the strategic business case stage. For capital projects above £50 

million, IIB would have sight of overview information and would call in such projects 

on a case -by -case basis if thought necessary.  

27.2.326.2.3 In cases where the IIB has made recommendations to the Senior 

Responsible Officer (SRO), the SRO is expected to provide an update on the 

progress of recommendations. The IIB “will have the option to submit advice to the 

Principal Accountable Officer and ministers if it is not content with the actions taken 

in response to its recommendations.” 

27.326.3 Role in relation to the RHCYP/DCN project  

27.3.126.3.1 The IIB provided scrutiny of the RHCYP/DCN project at the Business 

Case Stage of the project following the decision to fund the project through the NPD 

model. An IIB discussion on the RHCYP/DCN Project took place on 26 September 

2011.  

27.3.226.3.2 In October the IIB sent its draft conclusions to NHS LothianNHSL, 

Scottish Government Health Directorate (SGHD) and SFT, for feedback. A key area 

of further discussion was about the progress of negotiations with Consort over 

‘interface’ issues. Consort ownedcontrolled the land that the RHCYP/DCN would be 

built on and had a PFI contract for managing the Royal Infirmary Edinburgh which 

the new RHCYP/DCN would connect to. There were several issues to resolve 

contractually, which was being done through Settlement Agreement 6 (SA6). The 

discussion focused on whether there was an alternative to requiring the contract with 

Consort to be signed before the OJEU could be issued, which could cause 

significant slippage of the programme. And furthermore, whether that alternative 

would provide acceptable mitigation of risk.  
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27.3.326.3.3 The IIB’s final recommendations were sent to NHS LothianNHSL on 

17 November 2011. The recommendations related to strategy, governance and 

financing, cost and value for money. Regarding strategy:  

“1) IIB Welcomes the integration of the RHSC and DCN on the same site, 

as this should generate cost efficiencies as well as clinical synergies 

 

2) IIB considers that it is essential that all interface issues with the existing 

PFI contract – land and all enabling works to allow the effective operation 

of the new hospital, including its integration with the existing Edinburgh 

Royal Infirmary – are worked through and appropriate risk mitigation put in 

place before the OJEU notice is issued. …”  

 

27.3.426.3.4 Regarding governance:  

“4) IIB recommends that the wider project team should include personnel 

with in-depth and up-to-date skills and experience relating to the 

procurement and ongoing management of revenue-funded contracts. 

Given the size of the project, it is critical that this experience comes from 

the client team, as this team has to be able to manage advisory input to 

the project, both in terms of costs and strategic input.  

 

5) IIB recommends in line with the recommendations of the Gateway 

Review report that delegated powers for the Project Board for the project 

are clarified such that they can take decisions in the procurement process 

so that these do not always have to be referred to the NHS Lothian 

Finance and Performance Committee.  

 

6) IIB recommends that the Scottish Government review assurance 

processes for major projects such as the RHSC/DCN with a view to 

making these more streamlined.” 

 

27.3.526.3.5 Regarding financing, cost and value for money:  
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“7) IIB recognises that preparing a ‘reference design’ for the project is 

likely to have benefits in this case, particularly considering the work 

undertaken to date, and recommends that the project team works closely 

with SFT to assess bids in relation to whole life costs, to ensure value-for-

money.”  

 

27.3.626.3.6 The IIB’s recommendations were discussed at the Project Board 

meeting on 25 November 2011. It was noted that “SFT continue to advise that a 

‘universal’ step in right should be secured also. NHSL continue to discuss with 

Consort but who have repeatedly stated that this is unacceptable.” 

27.3.726.3.7 NHS Lothian’sNHSL’s response to the IIB’s recommendations were 

outlined in an action plan, included as appendix 5 of the OBC. Regarding 

recommendation 4 that “the wider project team should include personnel with in-

depth and up-to-date skills and experience relating to the procurement and ongoing 

management of revenue-funded contracts” NHS LothianNHSL responded: 

“NHSL to supplement existing client team with experienced PFI/PPP 

person as a secondee for a period of up to 24 months to Financial Close.” 

 

27.3.826.3.8 Regarding the recommendation that the Project Board should be able 

to make decisions in the procurement process without needing to refer to the NHS 

LothianNHSL Finance and Performance Committee, NHS LothianNHSL responded 

that this had been agreed by the Finance and Performance Review Committee, and 

there would be a delegation of authority to the Project Board which would simplify 

decision-making.  

27.3.926.3.9 NHS LothianNHSL confirmed it would continue to work closely with 

SFT on finance, costs and value for money. No action was required on the other 

recommendations which were supportive of NHS Lothian’sNHSL’s approach.   

27.3.1026.3.10 The IIB had no further involvement in the project until late 2019. 

Following the decision to delay opening the hospital, a meeting was scheduled for 29 

October 2019 to discuss a paper: “Risk Register – Edinburgh Children’s Hospital – 

Lessons Learned”. The paper contained observations for discussion by the IIB, on 
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the topics of technical complexity, time pressure, construction quality, clarity of 

guidance and contract restrictions. The paper noted that the Cabinet Secretary for 

Health and Sport proposed to create the Scottish Centre for Reducing Infection and 

Risks in the Healthcare Built Environment, and that the centre would require:  

“national expertise to be available to inform building projects from initiation 

through construction and ongoing monitoring is in place to ensure health 

systems are safe. This team will work with colleagues in assuring the 

appropriate levels of compliance. This means that designers, architects, 

engineers, facilities managers, planners, Infection Prevention and Control 

(IPC) professionals and other healthcare staff work together to deliver and 

maintain facilities which are safe at the initiation of these clinical services 

and can then be monitored to ensure they remain safe.” 

 

27.3.1126.3.11 The paper concluded that while the centre “will have an 

understandable focus on health facilities, the option to extend its remit beyond the 

health sector should be considered.” 

 

27.426.4 Oversight and advice provided to Scottish Government 

27.4.126.4.1 In its draft conclusions, the IIB had also commented “that it would be 

helpful for SGHD to work with other Divisions managing NPD projects so that mutual 

support can be offered, and best practice shared.”  

27.4.226.4.2 Victoria Bruce from the Infrastructure Investment Unit shared the IIB’s 

findings in a follow up email to Mike Baxter dated 10 October 2011. This included 

conclusions regarding “programme scrutiny and governance”.  

27.4.326.4.3 The IIB noted that the Capital and Facilities Division of the SGHD had 

been given more control in relation to the project lifecycle following a reduction in the 

Health Board’s delegated limits and that this “was allowing SGHD to challenge 

Boards about their investments and assist in capital planning.”   
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27.4.426.4.4 The IIB noted the “good work taking place to reduce carbon 

emissions from the estate” commenting that it “was important to focus on how the 

estate could improve care and the quality of the patient experience.” 

27.4.526.4.5 Regarding Post Project Evaluations, the IIB noted that “it was Mike 

Baxter’s view that 6-12 months after project completion was about the right time to 

undertake these, and then a further review should be undertaken around 2-3 years 

after occupation.”  

27.4.626.4.6 Regarding capacity to delivery revenue financed projects the IIB 

noted: “it was felt helpful to consider delivery structures on a regional basis. It was 

also necessary to recycle the experience of managing revenue financed projects 

across NHS Boards.” 

27.4.726.4.7 The IIB shared its final recommendations with the SGHD after the 

SGHD and NHS LothianNHSL had been given an opportunity to provide feedback on 

the draft recommendations and conclusions.  
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28.27. Scottish Futures Trust 
 

28.127.1 Background and Structure 

28.1.127.1.1 The Scottish Futures Trust (SFT) is an executive non-departmental 

public body of the Scottish Government. This means that it is a body which has a 

role in the processes of national government but is not a government department or 

part of one and operates at arm’s length from ministers.115 SFT was established by 

the Scottish Government in 2008 to improve public infrastructure investment and it 

describes itself on its website as an “infrastructure centre of expertise”.116 

28.1.227.1.2 The SFT is a company limited by shares and was incorporated on 10 

September 2008. The Scottish Ministers are the sole shareholders117. SFT’ s 

activities are mainly funded by a grant from the Scottish Government. The SFT 

budget for 2022-23 had 83% of the total budget sourced from Scottish Government 

grants118. 

28.1.327.1.3 The SFT activities are overseen by a board and the board members 

are appointed by Scottish Ministers. The SFT’ s Annual ReturnReport for 2017119 

states that: 

“The Board is the principal decision- making forum, it has overall 

responsibility for leading and controlling the Group and is accountable to 

the Group’s sole shareholder, the Scottish Ministers, for financial and 

operational performance. The Board approves Group strategy and 

monitor performance.”   

28.1.427.1.4 The 2017 Annual Return also differentiates between the role of the 

Chairman and the Chief Executive in that they have a clear division of 

responsibilities:  

115 Public bodies - GOV.UK (www.gov.uk) 
116 About Us - Scottish Futures Trust 
117 In its first annual return for period ending 10/9/2009, the company consisted of two ordinary 
shares, both of which were held by the Scottish Ministers. 
118 Our Budget - Scottish Futures Trust 
119 Annual Report and Group Financial Statements for year ending 31 March 2017 at p. 25. 
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“The Chairman leads the Board and ensures the effective engagement 

and contribution of all the directors. Executive Directors have 

responsibility for all the operational business and acts in accordance with 

the authority delegated from the Board. Responsibility for the 

implementation of policy, strategy and operational management is 

delegated to the executive directors.” 

The Annual Return for the year ending 31 March 2020, details a change in this 

structure as this authority and responsibility was delegated to the Chief Executive 

rather than the Executive Directors. 

28.1.527.1.5 The Scottish Government and Scottish Ministers consider and agree 

the SFT’s five-year corporate plan. This is a high-level agreement of the overall 

activities of the SFT in terms of what the company aims to achieve over a five-year 

period. Following this, SFT have operational independence as the Board put in place 

the annual business plan and oversee the activities of SFT. 

28.1.627.1.6 In terms of accountability, the Scottish Ministers can make queries 

regarding the activities of the SFT, and the Scottish Parliament can also seek 

information from the Scottish Ministers about the SFT. 

28.1.727.1.7 Until 2017 the Chief Executive of SFT was Barry White. During this 

period Peter Reekie was the Director of Finance and Structures, Director of Finance 

and Investments and the Deputy Chief Executive. Peter Reekie became the Chief 

Executive in 2017.  

28.227.2 Function of SFT 

28.2.127.2.1 The Management Statement and Financial Memorandum agreed 

between Scottish Government and SFT on 26 October 2009 was the overall 

governing document throughout the period of the RHCYP/DCN project. It provided 

that: 

“The aim of the Scottish Futures Trust is to improve the efficiency and 

effectiveness of infrastructure investment in Scotland by working 

collaboratively with public bodies and commercial enterprises, leading to 

better value for money and providing the opportunity to maximise the 
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investment in the fabric of Scotland and hence contribute to the Scottish 

Government’s single overarching purpose to increase sustainable 

economic growth.” 
 

28.2.227.2.2 The SFT works closely with both public and private sectors to deliver 

better value for money on all public sector infrastructure investment across the 

country. The SFT acts across all phases of the infrastructure investment cycle: needs 

identification, options investigation, investment appraisal, procurement, financing, 

design, construction, life cycle management / maintenance and disposal with a 

particular focus on planning financing and procurement. 

28.2.327.2.3 The Management Statement sets out how SFT aims, objectives and 

targets support the strategic aims of the Scottish Ministers to increase sustainable 

economic growth, the conditions under which public funds are paid to SFT and how 

SFT is to be held to account for its performance. 

28.2.427.2.4 As the SFT is a centre of infrastructure expertise, it has the key task 

of assisting government departments at both local and national level to manage their 

infrastructure business by innovation in operation, brokering collaboration on 

individual projects and helping bodies manage their assets more effectively. SFT 

publish guidance and work with bodies to implement best practice.  

 

28.327.3 Role in RHCYP/DCN Project 

28.3.127.3.1 The Scottish Government introduced the non-profit distribution public 

private partnership model (NPD) in the draft 2011-12 budget. The Independent 

Budget Review Group (IBRG) had the task of informing decision making due to 

anticipated reductions in available resources. The IBRGGroup recommended an 

alternative finance model which included the NPD model and an enhanced role for 

SFT in terms of the model.  

 

28.3.227.3.2 SFT had two distinct roles in supporting the NPD finance model :  

(a) Project assurance 
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(b) Guidance and advice 
  

These roles were performed at three levels (i) support to Scottish Ministers and to 

the Capital and Risk Division of the Scottish Government at a strategic programme 

level, (ii) portfolio level support to sponsor departments in the delivery of revenue 

funded projects and (iii) project level support to individual teams. SFT was also 

responsible for appointing a Public Interest Director to each project (further 

described above at section 22.13).  

 

28.3.327.3.3 On 22 March 2011 the Scottish Government set out in a letter to all 

NHS Boards’ Chief Executives and Directors of Finance, the Scottish Government 

funding conditions for delivering projects through the NPD model which also 

contained an instruction to Boards to work with SFT. This letter stated that the 

programme is being supported by SFT which “provides a valuable centre of 

expertise and advice on the development, funding, structuring, procurement, and 

management of these projects. Procuring bodies are therefore asked to work closely 

with SFT throughout the development of the project. SFT’s approval will be required 

at specific points…in order for the project to proceed to delivery”. 

28.3.427.3.4 The letter indicated how the approval of SFT in the project was 

intertwined with approval of the Scottish Government for review funding namely: 

• Revenue support will be provided to the procuring body from The Scottish 

Government up to an agreed level based on the agreed project scope, 

using the standard form NPD contract developed by SFT. 

• Any derogations from the standard NPD contract would require sign off 

from the Scottish Government on the advice of SFT. 

• In order for the project to enter procurement, the procuring body must 

satisfy both the Scottish Government and SFT that it has sought to 

minimise construction costs and operating costs within the agreed project 

scope and has undertaken a whole of life cost analysis. 

 

The letter also set out SFT key workstreams and SFT’s role in the NPD investment 

programme at programme, portfolio and project levels.  
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28.3.527.3.5 Fundamentally, compliance by procurement authorities with SFT’s 

project assurance process was a condition of the receipt of revenue funding from the 

Scottish Government as set out in the letter of March 2011. 

28.3.627.3.6 This letter from the Scottish Government was followed by a letter 

dated 1 June 2011 from Peter Reekie, then Director of Finance and Structures, SFT 

to Jackie Sansbury, Director of Strategic Planning, NHS LothianNHSL providing 

further information on funding and some further details on the role of the SFT. In 

relation to the latter, the role of SFT in supporting the Scottish Government’s Capital 

Investment Group (CIG) in the approval of the OBC and the FBC would consist of 

comments on whether, from the perspective of the SFT, there were any issues which 

should be rectified prior to approval. SFT were willing to work with NHS 

LothianNHSL ahead of submission of the business cases to develop the documents. 

28.3.727.3.7 The Chief Executive of SFT set out the role of SFT in the 

RHCYP/DCN project and the governance structure of this in a high-level information 

note dated 21 July 2011 to the Chief Executive of NHS LothianNHSL. This followed a 

request at a meeting on 12 July 2011 for SFT to capture in writing the nature of the 

role of SFT in the project. This note stated that SFT had a significant role in 

supporting the Scottish Government in considering certain approvals in large 

revenue funded procurements. 

28.3.827.3.8 The document explained the two roles of SFT: 

• The support role where SFT would provide advice to NHS LothianNHSL 

drawing on its expertise in infrastructure procurement. SFT intended to 

fulfil this role by attendance at key project meetings (the working group 

and the Project Board) as part of NHS LothianNHSL governance of the 

project. In addition, SFT intended to provide ad hoc support to NHS 

LothianNHSL on other tasks by agreement. 

 

• The oversight role where SFT intended to act as “a guardian for value for 

money” for the Scottish Government. They intended to operate this role in 

practice by the undertaking of key stage reviews for the project 
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(addressed in section 22.9 above) and inputting into CIG when it was 

considering both the OBC and the FBC in respect of the project. SFT also 

had membership of the IIB which allowed the body to be part of a general 

oversight role in relation to all infrastructure procurement in Scotland. 

 

28.3.927.3.9 The oversight role of SFT performed on behalf of the Scottish 

Government was also envisaged to involve providing a standard NPD project 

agreement and any proposed derogation or changes to this standard contract would 

require the agreement of SFT. This was to provide assurance that the terms of the 

contract remained standardised and were not damaging to public sector interests. The 

view was that to have standard contract terms which were acceptable to investors, 

banks etc had the dual purpose of reducing both the time taken for procurement, and 

legal costs. In financing terms, the SFT reserved the right to call for a debt funding 

competition during the preferred bidder period and approval of interest rate term swap 

at financial close.  

28.3.1027.3.10 The note of the Chief Executive set out a dispute resolution 

procedure which involved escalation at the first stage to the Chief Executives of SFT 

and NHS LothianNHSL and the Finance Director of NHS Scotland. Further levels of 

escalation were to the IIB and finally to the Scottish Ministers: 

 

“...In the unlikely event that agreement on key issues cannot be reached 

then a three -way discussion would take place between the Chief 

Executives of SFT and NHS Lothian and the Finance Director of NHS 

Scotland. Beyond that, referral to firstly the Infrastructure Investment 

Board and secondly Ministers remain as options should very significant 

issues remain unresolved.” 

 

28.3.1127.3.11 Peter Reekie, now Chief Executive of SFT, in his statement to the 

Inquiry dated 8 November 2022, described SFT’s role as  

“…in other areas such as the design and implementation of the funding 

competition (not of the project itself), SFT worked closely alongside NHSL 

and its advisors in a role that could be described as a partner in decision-
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making and direction. In other areas, notably the design and technical 

development of the project itself, SFT was not integral and did not partner 

NHSL in terms of decision-making and direction. In these technical areas, 

and in the conduct of the procurement process, including developing the 

procurement documents, conducting the competitive dialogue and the 

various stages of evaluation, NHSL planned and undertook the necessary 

activities supported by its advisors. SFT had some oversight of this, as did 

senior NHSL personnel and Scottish Government through the Project 

Steering Board, and SFT undertook its assurance role through the KSR 

process.” 

28.3.1227.3.12 The view of SFT was that the support role provided by SFT was 

more significant for the RHCYP/DCN than other NPD projects as (a) this was the first 

acute healthcare project in the NPD programme and certain aspects such as the 

payment mechanism were being refined (b) the site for the RHCYP/DCN build 

overlapped the existing Royal Infirmary of Edinburgh which was a PFI project and 

SFT expertise was used to assist in resolving the site issues and (c) SFT had 

concerns regarding the PPP experience on the NHS LothianNHSL Project Team 

(see para 22.5 above). 

28.3.1327.3.13 In her statement to the Inquiry dated April 2022, Sorrel Cosens, 

NHS LothianNHSL, described SFT’s involvement as  

“SFT established a close working relationship with NHS Lothian… the 

approach was for them to work alongside us as ‘critical friends’ to the 

project team.” 

28.427.4 Questions re SFT’s role in the project. 

28.4.127.4.1 When the note on the role of the SFT was received by NHS 

LothianNHSL, they had questions regarding the roles that SFT had in both 

supporting the Scottish Government as well as NHS LothianNHSL and to what 

extent these roles were complementary. There was a concern that the proposed 

involvement of SFT in KSRs might delay progression of the project on KSRs, see 

section 3127.8 of this paper).. 
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28.4.227.4.2 In January 2011 , NHS LothianNHSL wished clarification over SFT’s 

role and at a meeting Iain Graham, NHS LothianNHSL expressed that he did not feel 

the role was clear. His wish at that stage was for Donna Stevenson, Associate 

Director, SFT to be on the Project Team in a role like Ernst & Young’s advisory role. 

Donna Stevenson advised that while SFT was committing a considerable resource to 

the project, their role was distinct from the NHS LothianNHSL team leading the 

project. 

28.4.327.4.3 The PWC report on ‘NHS Lothian High Level review of Project 

Arrangements for the delivery of a new RHSC/DCN on the site of the Royal Infirmary 

of Edinburgh’ dated 13 September 2011, in relation to NHS Lothian working with SFT 

commented: 

“We have noted from our discussions and review of papers that the 

development of the SFT role and relationship with NHSL and Project 

management and advisors has taken time and has been subject to a 

number of differences of opinion on certain issues. There is evidence of a 

lack of clarity on roles and ineffective communication to date, although 

there is anecdotal evidence from our interviews that this issue has 

improved recently.” 

 

28.4.427.4.4 The PWC report also made a number of observations and 

recommendations in relation to the role of SFT in the NHS LothianNHSL project 

which were in the following terms: 

• “The position of the Project as one which progressed down one 

procurement route (capital D&B)[esign]&B[uild]) then re-diverted onto a 

new one (NPD) has potentially added to a reluctance to give up on work 

already done by NHSL. The difficulties of not having had input by SFT 

from project inception is also evident.  

• “To ensure receipt of further ‘expert’ advice NHSL should engage further 

and openly with SFT to understand available expertise, agree appropriate 

terms of reference and protocols for the Project support.  

• “We are aware that the Director of Planning at NHSL has put forward draft 

Terms of Reference for SFT but these have not been responded to at the 
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time of reporting. These may prove useful for future SFT involved projects 

with other public bodies.  

• “The role of SFT as project assurers/auditors will require requisite audit 

skills that may need further development and embedding. It is vital that 

the SFT clearly separates its advisory support role from the formal 

assurance/audit role provided for the SGHD. In particular the need for 

timing of and outputs from, various reviews should be clearly understood 

and programmed with consideration given to International Standards of 

Auditing (ISA) pertaining to Non -Audit Assurance Engagements (NAAE).  

• “It is clear that SFT contains a wealth of relevant delivery experience that 

NHSL can 'tap into’. We would comment that the opportunity to formally 

‘second’ expert staff into project teams, importantly under NHS Lothian 

direction, should continue to be considered.” 

 

28.4.527.4.5 The Grant Thornton Report (see section 8.5 for more details) at 

paragraph 315 stated: 

“Between 2010 and 2014 Scottish Futures Trust were represented on the 

NHS LothianNHSL project board providing advice and supporting decision 

making. Alongside this role, they were providing independent assurance. 

Whilst each key stage report has a second reviewer, there may remain a 

potential conflict in fulfilling both roles". 

 

28.4.627.4.6 In his witness statement dated 28 April 2022, Peter Reekie, Chief 

Executive of SFT stated : 

“In my view there was no actual or potential conflict of interest arising from 

SFT's dual roles in the Project. For an actual or potential conflict of 

interest to arise, one must be able to define and identify two separate 

interests that were or could potentially be seen to be in conflict with one 

another. SFT had a single interest in the Project, which was to maximise 

value for money and deliver a workable programme.” 

 

28.527.5 SFT review of the Project Design 
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28.5.127.5.1 SFT undertook a value for money review of the project design. 

Included in this review were two workshops, involving SFT staff who were aware of 

the project. They also employed Atkins Consultants Limited to provide advice in an 

advisory role in relation to the design.  

28.5.227.5.2 In a meeting dated 1 February 2011, Donna Stevenson while stating 

that SFT supported the concept of a reference design, expressed surprise at the 

extent of the design development being proposed. She recommended that there was 

a learning opportunity from a project in Northern Ireland. 

28.5.327.5.3 SFT recognised that they did not have the expertise to independently 

review the design aspect of the project as stated in the letter of 14 July 2011: 

“SFT requires external support from an experienced healthcare planner or 

designer able to credibly challenge the accommodation schedule and 

design development process undertaken at a high level and provide 

support and assistance to the Project through checking of assumptions 

against leading practice and use of relevant benchmarks.”     

 

28.5.427.5.4 In this letter dated 14 July 2011, SFT sought to invite firms to send a 

proposal to provide advice to SFT in relation to the first acute health project within 

the NFS programme announced by the Scottish Government – the RHCYP/DCN. 

This was to support the SFT’s responsibility to Scottish Ministers to maximise value 

and it was considered that the review of the design and cost efficiency against 

relevant benchmarks was central to this role. This was a value for money review of 

the design to support the consideration by CIG of the OBC. It was intended by SFT 

to carry out an independent review of the design proposals being put forward. The 

letter commented that the review process would be shorter on this project as 

opposed to other projects due to the advanced nature of the design work already 

carried out. The programme objectives of the exercise were stated to be: 

• “A design proposal that meets the strategic needs for efficient and 

effective long-term service delivery identified as part of the Initial 

Agreement and any other associated documentation.  
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• A design that eliminates unnecessary space, maximises potential sharing 

of space between user departments and fully integrates with an efficient 

service strategy.  

• A design specification that minimises the whole life costs of the building, 

including both the upfront capital cost per square metre and the ongoing 

maintenance and lifecycle costs. The design specification should also 

achieve the appropriate sustainability targets.” 

28.5.527.5.5 The purpose of the review sought by SFT was “to identify any 

potential divergence with the objectives… and ensure these have been properly 

considered by the Project Team.… Any unresolved issues following discussions with 

the Project Team where SFT feels that the objectives could be better and more 

efficiently met will be escalated by SFT.” 

28.5.627.5.6 SFT commissioned the services of Atkins Consultants Limited to: 

• Review documents including the Initial Agreement (not defined in the 

letter inviting tenders from consultants to carry out the independent 

design review dated 14 July 2011), options appraisals which had been 

undertaken and the design development decision making process; 

• Carry out a limited number of interviews with key members of the project 

and advisory teams; 

• Review comparisons with external benchmarks for space and unit (m2) 

costs made by the Project Team including the relevance of benchmarks 

selected, whether additional benchmarks would add value, and the 

completeness/consistency of reporting against benchmarks; 

• Attend workshops with the Project Team;  

• Understand and challenge key design assumptions that drive space and 

specification/cost requirements; 

• Feedback of review/challenge to the Project Team; and 

• Preparation of a brief report summarising observations made. 

 

28.5.727.5.7 The review was completed on 12 December 2011. It contained 20 

principal recommendations which SFT endorsed. SFT invited written responses from 
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NHS LothianNHSL to each of these recommendations. The output from the review 

was the Project Review Report dated 22 December 2011 which included the Atkin’s 

report and the recommendations and responses were part of SFT’s response to the 

OBC (see section 22.7 above). 

28.627.6 SFT involvement in the Outline Business Case  

28.6.127.6.1 As part of its assurance role and in addition to the Key Stage Review 

Process (see section 22.9 above) SFT were also involved in the OBC and FBC in an 

oversight role and in providing comments to the Scottish Government’s Health and 

Social Care Directorate. It was a funding condition attached to NPD projects that the 

project scope is agreed between the procuring authority and the Scottish 

Government with a view to capping funded construction costs as part of the OBC 

approval. The Scottish Government were supported in this with a value for money 

review of the project design instructed by SFT as outlined above.  

28.6.227.6.2 SFT were involved in the preparation of the OBC and provided 

comments on the financial case in the various drafts. This commenced on the 26 

August 2011 when the first draft was shared with SFT and continued over the next 

few months. On 28 November 2011, Andrew Bruce, Associate Director, SFT provided 

further observations on the finance chapter and raised with NHS LothianNHSL that 

as part of the SFT scrutiny of the OBC if the matters remained unresolved, they 

would highlight them to CIG. Rather than hold up the submission of the OBC to the 

Scottish Government, SFT suggested ongoing engagement to resolve the issues 

prior to final approval of the OBC. In this email Andrew Bruce expressed the view 

that he felt it would have been beneficial for the dialogue to have commenced with 

SFT on these matters earlier in the process. This was found to be “unhelpful “ by 

NHS LothianNHSL who were of the view that although the first draft on the financial 

chapter was incomplete they had consistently shared information when available and 

it was inevitable with the complexity of the project, introduction of the NPD financial 

process, and the changes requested by SFT that the financial case would take time 

to develop. The view of NHS LothianNHSL was that they had “maintained dialogue 

with both SFT and the SGHD on the key issues during this time.” 

Page 309

A46525147



28.6.327.6.3 In an undated letter to Mike Baxter, the Chair of the Capital 

Investment Group, SFT provided feedback and comments to CIG following their 

consideration of the OBC which NHS LothianNHSL had submitted to CIG on 22 

December 2011. Prior to this letter, SFT had issued a product review report to CIG 

on 22 December 2011. This report included the Atkins’ report who SFT described as 

“consultants for the review.” The recommendations from that product review together 

with NHS Lothian’sNHSL’s response to them were attached as an annex to the 

undated letter to CIG. The undated letter to CIG stated that the recommendations of 

the Product Review formed the basis of the comments in relation to the OBC.  

28.6.427.6.4 In relation to Resourcing, SFT commented: 

 We have had a number of discussions with the Board regarding 

resourcing of the Project with particular reference to the level of PPP 

experience, as required by the March Letter. At the most recent meeting 

between the respective Chief Executives of the Board and SFT, there was 

a clear commitment to augment the team with someone with PPP 

commercial experience and SFT agreed to provide some suggestions in 

that regard. 

 

Recommendation: That an appropriate additional resource to provide 

commercial PPP experience as part of the project team should be in place 

before the commencement  of competitive dialogue. [Note: it would be 

preferable if this were pre -OJEU but that might not be realistic.] 

 

It will also be important moving forward that the Board ensures that it has 

sufficient resources to deal with the finalisation of approval of and then 

implementation of the Enabling Works in tandem with the detailed 

development of the procurement documentation and the conduct of the 

dialogue phase.”120 

 

120 On these concerns, see further section 30.7 
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28.6.527.6.5 The OBC was approved by NHS LothianNHSL Board on 25 January 

2012 and by the Scottish Government/Scottish Ministers on 18 September 2012  

 

28.727.7 Key Stage Reviews – Background 

28.7.127.7.1 It was a condition of Scottish Government funding support that the 

SFT undertook Key Stage Reviews (KSRs) of the project at key stages of the 

procurements. This was to provide an assessment of the readiness and whether the 

project had applied best practice (including an assessment of SFT Value for Money) 

before the build could move onto the next stage in the procurement process. It was 

an independent assurance review of a project. 

28.7.227.7.2 The KSR process was described in the funding letter dated 22 March 

2011 from the Scottish Government as:  

“Key Stage Review provides a structured, independent 'due diligence' 

review of projects, supporting Project Managers and Sponsors at 

commercially critical procurement stages. Key Stage Reviews help to 

ensure that procuring authorities are sufficiently advanced in their project 

development and have put in place the necessary delivery arrangements 

and documentation in order to secure high quality, sustainable bids. They 

also ensure that authorities are adequately resourced to effectively and 

efficiently carry out the procurement, construction and operational stages 

of the projects. Key Stage Reviews are a formal requirement for all 

projects delivered through the NPD model and will be conducted by SFT.” 

 

28.7.327.7.3 The KSRs included questions that were designed to prompt NHS 

LothianNHSL to reflect on whether it believed the design was sufficiently developed 

to move onto the next stage. Where SFT had genuine concerns regarding a project’s 

readiness to proceed, the aim would be to discuss this and resolve the issues, until 

the project was in a place where SFT could approve the KSR and the project could 

move onto the next stage. The KSR process was never intended to be a detailed 

audit.  
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28.7.427.7.4 While SFT was involved in providing a high-level review of the OBC 

and providing comments to the Scottish Government, the intention was that the KSR 

process should commence after the OBC had been approved and before key stages 

in the project. The reality was that the OBC and the first KSR were developed 

towards readiness for submission in tandem. 

28.7.527.7.5 These KSRs occurred at the following five stages within the RHCYP 

/DCN project: 

• Pre-OJEU Notice 

• Pre-Issue of invitation to Participate in Dialogue (ITPD) 

• Pre-Close of Dialogue 

• Pre- Preferred Bidder Appointment 

• Pre- Financial Close 
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Process  
 

 
 

 

28.7.627.7.6 Each KSR was an assessment of whether the project was suitably 

developed in terms of project readiness, affordability, value for money and 

commercial robustness. An information document on the key stage review process 

was produced by SFT dated December 2011 (the 2011 document). The 2011 

document stated that the review process was at no cost to the Procuring Authority 

and was undertaken by the member of SFT who normally provided support to the 
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project (known as the reviewer) The KSR process involved the assessment of the 

readiness of the project against a pro-forma list of questions at each key stage of the 

procurement.  

28.7.727.7.7 If there were issues that SFT had regarding the project, but they were 

not material enough to stop the project proceeding to the next stage, they would be 

recorded as recommendations to address in the KSR. 

28.7.827.7.8 It was not envisaged within the 2011 document that a formal 

submission would be required from the health boardNHSL, but rather that a project 

team would be required to provide the reviewer with information that allowed them to 

complete the list and compile a report. A reviewer could have confirmed with the 

project manager certain points or that there were no issues preventing the project 

progressing to the next stage. From this information, the reviewer prepared a short 

report with recommendations addressing whether the project was ready to proceed 

to the next stage of the procurement or whether actions required to be taken by the 

health boardNHSL to allow this to happen. The responses to the pro-forma list and 

the report were scrutinised by a member of the senior management team at SFT 

before being issued to the Scottish Government and copied to the Health Board. The 

health boardNHSL. NHSL were asked to confirm that they were not aware of any 

additional information that would materially change the report or recommendations. 

The Scottish Government, as part of the overall sign-off, determined on what basis 

the project should proceed to the next stage, having considered any 

recommendations made in the KSR report. 

28.7.927.7.9 The 2011 document envisaged that the timeframe for completing the 

review and submission of the KSR report would be pre-agreed with the Scottish 

Government in order for it to be integrated with any other approval process. A health 

board required to seek formal approval from the Scottish Government before 

proceeding to the next stage. 

28.7.1027.7.10 In terms of the RHCYP/DCN project, the member of the SFT team 

who normally provided support to the project was Donna Stevenson (the reviewer). A 

senior member of the SFT management team who reviewed and challenged the 

contents of each Key Stage Review and signed it off before it was issued (the 
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Second Reviewer) was Tony Rose for the first four KSRs. The second reviewer for 

the final KSR was Colin Proctor due to Tony Rose being conflicted for the final KSR. 

28.7.1127.7.11 Originally it was envisaged that the KSRs would be carried out by 

staff who were independent from those SFT staff directly involved in the project. NHS 

LothianNHSL raised concerns with SFT at a meeting of the Project Working Group 

on 25 August 2011 that there were issues regarding accountability and governance 

as the personnel from SFT supporting the project were undertaking the reviews. 

28.7.1227.7.12 The requirements for KSRs to be conducted by persons not 

directly involved in the project was removed as the KSR process evolved. SFT’s 

guidance ‘Project Assurance’ dated May 2013 stated: 

“In addition, in line with SFT’s evolving approach to supporting the 

revenue funded investment programme the approach to carrying out 

validation was remodelled during 2011 to remove the burden on project 

teams in providing additional background information together with 

completed KSR checklists to reviewers unfamiliar with the specific 

circumstances of each project. These KSR checklists are now completed 

by the relevant SFT staff member as part of his or her ongoing project 

support role. This reduces the overall delay impact of reviews and 

ensures that the review process is integrated into the overall project 

development. It also allows relevant aspects of the review to be 

considered on an ongoing basis. In order to preserve the integrity of 

independent assurance each KSR report is separately reviewed and 

signed off by a member of the SFT senior management team 

unconnected with the project.” 

 

28.7.1327.7.13 The remit of Donna Stevenson, Associate Director, SFT did not 

cover technical issues. She attended the Project Team Working Group and had no 

issues with the governance structure that NHS LothianNHSL had put in place for the 

project build. In her view her role as first reviewer was “to ask NHS Lothian the 

position on the technical elements to allow them to reflect and respond on the issues 

that were raised. Both myself and the second reviewer would then consider the 

adequacy of the response in the context of the KSR.” 
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28.7.1427.7.14 NHS LothianNHSL early in the process sought clarity around the 

KSR process. A letter dated 16 June 2011 from Susan Goldsmith, Director of 

Finance, NHS LothianNHSL to Peter Reekie, SFT in response to the letter dated 1 

June 2011 indicated that that NHS LothianNHSL wished to discuss with SFT the 

implications of the parallel KSR process.  

28.7.1527.7.15 During 2011 the process for the Key Stage Review and their 

relation was still being developed between the Scottish Government and SFT as the 

NHS LothianNHSL project was live. One area was the relationship between the 

assessment of the OBC and the first KSR and the desire that  these should not 

overlap while the KSR should ensure the issues raised regarding the OBC were 

addressed. There was also identified the need to develop checklists for assessments 

of OBC and the FBC by the CIG.   

28.7.1627.7.16 Iain Graham Director of Capital Planning and Projects, NHS 

LothianNHSL described the KRS process in his statement to the Inquiry dated 27 

February 2023: 

“In relation to KSRs, NHS Lothian provided information to SFT, mainly 

Donna Stevenson. From recollection, we had weekly meetings or certainly 

very frequent meetings with Donna with all the Project and workstream 

leads: technical, financial, legal and commercial which also involved NHS 

Lothian’s external advisors from time to time. Donna would go through a 

list of questions or any issues, some of which were related to the specific 

KSR, some of which were other points of interest from an SFT 

perspective. We would provide Donna with any information she 

requested. After any meeting we would receive an email from Donna 

laying out exactly what information she thought we should provide to SFT. 

NHS Lothian would respond with the requested information or obtained 

assurances from our advisers. When it came to the time to complete the 

KSR, we (SFT and NHS Lothian) would go through the information 

together. I cannot recall if we went through the documentation line by line 

but we certainly went through the documents and we were then presented 

with the final version of the relevant stage KSR and NHS Lothian 

identified actions before the KSR was signed off by SFT”  

Page 316

A46525147





28.8.327.8.3 The first draft of the Pre-OJEU KSR was scheduled for 28 September 

2011 and had to be completed before procurement commenced with publication in 

the OJEU. The approval process comprising of comments, queries and feedback 

from SFT on the KSR, together with the OBC continued throughout 2012. 

28.8.427.8.4 KSR 1, was completed on 4 December 2012 and confirmed that the 

project was ready to proceed to the next stage subject to a number of 

recommendations which had listed target completion dates which were mostly at Pre 

ITPD KSR stage. 

Pre – ITSD KSR – KSR 2  
 

28.8.527.8.5 Following the completion of KSR 1, work towards completion of the 

KSR 2 began between NHS LothianNHSL and SFT.  This process also included 

commenting on the ITPD documentation that was being prepared by NHS 

LothianNHSL.     

28.8.627.8.6 This included a Pre-ITPD Key Stage review meeting on 15 February 

2013 where each of the outstanding issues were discussed.  Following this meeting 

Donna Stenson of SFT provided a note of outstanding issues to Brian Currie, Project 

Director, NHS LothianNHSL. SFT’s view at this stage was that good progress was 

being made although there were still issues to be resolved and finalised.  As part of 

the KSR 2 process, SFT would be seeking confirmation that NHS LothianNHSL and 

their advisors were satisfied regarding the ITPD documentation. 

28.8.727.8.7 KSR 2 was completed on 7 March 2013. This included reference to 

the pre-OJEU KSR and detailed how these recommendations from that KSR had 

been addressed. KSR 2 confirmed that the project was ready to proceed to the next 

stage subject to a number of recommendations which had listed target completion 

dates which varied between “before the issue of the ITPD documentation”, “by 31 

March 2013” and those which would be ongoing to a further stage.  

28.8.827.8.8 On 12 March 2013, Brian Currie, Project Director, NHS LothianNHSL 

confirmed with Donna Stevenson, SFT that they had satisfied those 

recommendations within the pre-ITPD KSR, that required conditions to be met prior 

to the issue of the ITPD documentation. This included: 
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“On behalf of NHSL, I can confirm that following extensive review by the 

project team, the ITPD documentation is considered to be clear, complete, 

consistent and in compliance with all procurement legislation and 

requirements in line with good practice and advice and that the Board's 

advisors have, and will continue to, provide a professional service within the 

scope of their appointments in this regard. “ 

Pre- Close of Dialogue- KSR 3 
 

28.8.927.8.9 A report dated 25 May 2013 by Sorrel Cosens presented to the 

Project Steering Board on 31 May 2013, advised them of progress with competitive 

dialogue. At this stage the programme for the evaluation of tenders was that there 

would be an extraordinary Finance & Resources Committee meeting for week 

commencing 6 January 2014 to approve the preferred bidder. SFT were asked to 

confirm their requirements for the two KSRs within this timescale. 

28.8.1027.8.10 Discussion between NHS LothianNHSL and SFT towards 

finalisation of KSR 3 and review of various drafts of the KSR continued during 2013. 

This included a meeting on 22 November 2013 and the production of a checklist of 

outstanding issues as far as SFT were concerned on 25 November 2013. 

28.8.1127.8.11 KSR 3 was completed on 13 December 2013. This included 

reference to the pre-ITPD KSR and detailed how these recommendations from that 

KSR had been addressed. KSR 3 confirmed that the project was ready to proceed to 

the next stage subject to a number of recommendations which had listed target 

completion dates. 

Pre – Preferred Bidder KSR – KSR 4 
 

28.8.1227.8.12 By this stage in the timeline, the final tender evaluation was 

underway. As with other KSRs, there was ongoing discussion between NHS 

LothianNHSL and SFT regarding matters SFT had raised or sought further 

clarification on for KSR 4 to be completed. 
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28.8.1327.8.13 KSR 4 was completed on 28 February 2014. KSR 4 confirmed that 

the project was ready to proceed to the next stage subject to several 

recommendations. 
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Pre-Financial Close KSR – KSR 5 
 

28.8.1427.8.14 The purpose of this pre-financial close KSR was to assist health 

boards in considering what needed to be put in place in terms of staffing and 

resources ahead of the construction and operational stages of their PPP projects, to 

support and manage their PPP contract going forward.  

28.8.1527.8.15 The aim was for this KSR to be completed by September 2014, but 

KSR 5 was finally completed on 11 February 2015. This included reference at Annex 

A to the pre-close of dialogue KSR and detailed how these recommendations from 

that KSR had been addressed. KSR 5 confirmed that the project was ready to 

proceed to the next stage subject to several recommendations. One of these was 

that the Board reconsider the proposed change to the Senior Responsible Officer. 

The KSR detailed the Board’s roles and responsibilities during construction, 

commissioning, and operational phases of the project. SFT were of the view that this 

was a key role on the project and that continuity was vital. It was the intention of 

NHS LothianNHSL to retain all the key individuals from the Board’s Project Team 

post financial close other than the Senior Responsible Officer. At the stage of 

completion of KSR 5, the Board intended to change the Senior Responsible Officer 

from the Director of Finance to the Director of Scheduled Care. 

28.8.1627.8.16 On 30 July 2018, Donna Stevenson, SFT confirmed to Brian 

Currie, NHS LothianNHSL that SFT would not carry out any further KSRs. She 

advised that the validation process would revert to Gateway reviews post completion 

of the procurement.  

28.927.9 Standard Form Documents 

28.9.127.9.1 SFT produced Mandatory NPD Articles of Association. The first 

version was produced in July 2011 and a second version was produced in June 2012 

. Amendments to standard form NPD Articles of Association were issued on 9 

February 2015. These were required to be adopted by the NPD Project Companies 

before they enter into the Project Agreement.  

28.9.227.9.2 SFT prepared and provided to NHS LothianNHSL a set of funding 

conditions reflecting what was contained in the letter from the Scottish Government 
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dated 22 March 2011 (see para 3127.3.3). These set out the funding conditions 

which related specifically to the project and were attached to an approval of an OBC. 

28.9.327.9.3 As part of the development of NPD, SFT worked with the Scottish 

Government to develop the standard form contract documents and the guidance to 

be used by NHS LothianNHSL and other authorities procuring NPD projects. This 

included a standard form contract together with guidance relating to the use of the 

standard form documents (project assurance guidance and value for money 

assessment guidance).  

28.9.427.9.4 The approval of SFT was required for amendments to the standard 

form documentation which would have to be justified based on project specific 

issues. This process of applying to SFT for approval of amendments was known as 

“the contract derogations process”. Within the conditions of funding contained in the 

Annex to the letter from the Scottish Government dated 22 March 2011 (see para 

22.3.3) paragraph 1(b) of the Annex stated 

"Derogations which relate to the underlying principles of the standard form 

NPD/hub DBFM contract, as noted below, will require sign off from 

Scottish Ministers, who will take advice from SFT." 

The derogation process itself was set out in the ‘Standard Project Agreements (hub 

DBFM & NPD Model) User's Guide Version 2: June 2012. 

 

28.9.527.9.5 The reasoning behind the derogations process was that it allowed 

SFT, on behalf of the Scottish Government, to ensure that the public sector across 

Scotland contracted with the private sector on revenue funded NPD projects in a 

consistent manner and based on standard terms and conditions, which were 

understood and generally accepted by the market. It also aimed to ensure that an 

appropriate risk allocation between the public and private sectors and the NPD 

principles were maintained across all projects. Confirmation that all derogations had 

been approved by SFT was part of the KSR process in the RHCYP/DCN build. 

These were recorded on SFT’s Master Derogation’s Log together with the reason for 

approval. 
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28.9.627.9.6 SFT’s derogation process only applied to the elements of the contract 

included in the standard form. So that process did not apply to, project specific 

elements of the project, including for example, many parts of the Schedule to the 

Project Agreement setting out the requirements of NHSL or any proposals to 

derogate from technical standards. 

28.1027.10 Other Guidance and Advice provided by SFT 

28.10.127.10.1 SFT have informed the Inquiry that  provided advice and guidance 

to the Project Team throughout the procurement, but particularly during the period 

between the decision to procure the project using the NPD model and the issue of 

the OJEU. This advice and guidance included dealing with issues associated with 

the existing Royal Infirmary of Edinburgh. This advice and guidance was provided 

primarily by Donna Stevenson (then Associate Director) and Andrew Bruce (then 

Associate Director). The following paragraphs outline what SFT have advised they 

were involved with in terms of advice. 

28.10.227.10.2 SFT provided advice and contractual/commercial support in 

relation to the procurement, including the form of Pre-Qualification Questionnaire 

(PQQ) and the tendering process. This support was provided by Donna Stevenson. 

28.10.327.10.3 SFT took part in discussions between NHS LothianNHSL and the 

Scottish Government on technical changes to public sector funding prior to the FBC 

being completed and facilitated the issue of the revenue funding letter of support 

from the Scottish Government. 

28.10.427.10.4 SFT also provided support on the financial aspects of the 

procurement strategy, PQQ, OJEU, payment mechanism and evaluation approach. 

This included providing support on the standard term sheet to be issued to bidders 

and working alongside NHS LothianNHSL and Integrated Health Solutions Lothian to 

jointly manage the funding competition and agree the preferred funders for the 

Project. This support was provided by Andrew Bruce, SFT.  

28.10.527.10.5 SFT, as commercially minded members of the Project Steering 

Board also attended the Steering Board Commercial sub-group which was formed to 

have a commercial dialogue with IHSL to achieve Financial Close. 
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28.10.627.10.6 SFT’s involvement continued after Financial Close. SFT continued 

to be represented on the Project Working Group and the Project Board/Project 

Steering Board.   

28.1127.11 Membership of CIG 

28.11.127.11.1 An SFT team member, Colin Proctor, sat as a member of CIG from 

around 2011. 

28.11.227.11.2 This role included participation in the review of the Scottish Capital 

Investment Manuals (SCIM). In 2011/2012, a review of the SCIM was led by the 

Scottish Government. SFT provided input to this review. In 2012, SFT had some 

involvement in elements of a SCIM manual update, again principally by way of 

comment on work being led by the Scottish Government. Mike Baxter of the Scottish 

Government requested that SFT undertake a technical review of the SCIM guidance 

relating to the NPD programme. SFT also provided input into the finalisation of the 

Business Case Checklists.  

28.11.327.11.3 In 2012 there were further updates to the SCIM when SFT 

provided support to the Scottish Government in relation to the change in 

arrangements with the KSRs. In 2014/15 SFT had an involvement in a fuller review 

of the SCIM, although this update was not completed until after the RHCYP/DCN 

project reached financial close.  

 

28.1227.12 Public Interest Director 

28.12.127.12.1 Public Interest Directors (PIDs) were appointed to the boards of all 

companies established to deliver NPD projects in Scotland and SFT was responsible 

for nominating the PIDs. The PID roles were created to improve the transparency of 

the companies delivering the NPD projects and to ensure that the non-profit 

distributing attributes were protected. Overall, the PID's role, as an independent 

company director, was to monitor compliance with the core NPD Principles, good 

governance and to bring an independent and broad view to the board. The PID was 

also charged with bringing to the board's attention refinancing opportunities and 
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other cost efficiency opportunities. The PID was subject to all the usual fiduciary 

duties which apply in law to board directors.  

28.12.227.12.2 The mandatory Articles of Association (referred to above at 

paragraph 22.8.1) included a requirement for there to be a “B Shareholder”, which is 

the client Public Authority for the NPD Project. The Articles required that the "B 

Shareholder" appointed an individual identified by the nominator to act as the "B 

Director", which was the technical definition of the PID. The Articles specified that the 

nominator was SFT, or such other person as may be nominated by the Scottish 

Ministers from time to time. PIDs were nominated by SFT by following the process 

set out in the Articles. They were then appointed as the PID on the company board.  

28.12.327.12.3 At its March 2013 meeting, the SFT Board agreed to nominate staff 

members to the PID roles for NPD projects. The decision to nominate SFT 

employees into these roles was made due to the availability of suitable SFT 

employees with strong director and/or project finance experience. It was also felt that 

suitable SFT employees would understand the background and ethos of the role. 

SFT leadership nominated suitable members of its senior staff with relevant 

experience and understanding for the role of PID for each project in the 

programme.121 

28.12.427.12.4 The PID's job description provided that the appointee acted in the 

interests of the company (with fiduciary responsibilities) and fulfilled a number of 

specific functions under the NPD structure to improve transparency and value for 

money. These duties were in addition to the standard responsibilities of directors and 

trustees. The PID's roles and responsibilities were also set out in their associated 

appointment letter.  

28.12.527.12.5 There was no reporting requirement between the PID and SFT, 

other than in very specific instances. The only reporting requirement was in 

circumstances where the PID had raised with the other directors any concerns about 

being prevented or hindered in performing their key roles or their key tasks if such 

121 SFT now recruits persons specifically to serve as PIDs. The last round of such recruitment in 2021 
included the possibility of appointment to the RHCYP/ DCN project company:  
publicinterestdirectoropportunitiesinscottishinfrastructurecompanies.pdf 
(scottishfuturestrust.org.uk).The results of that recruitment exercise can be found here. 
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concerns remained unresolved. In those circumstances, the PID required to report 

these to the Authority and SFT. There could, of course, be instances where there 

would be discussions between SFT and the PID but during these conversations the 

PID acted in their capacity as a director of the Company. 

28.12.627.12.6 The separation of the roles of the PID and SFT was also evident 

when Freedom of Information Requests and confidentiality were considered. The 

PID held all correspondence and documents relative to their role as PID on SFT's 

computer/document systems. Copies of that documentation could not be accessed 

by other SFT employees (except with approval) and were not subject to FOI 

requests made of SFT. PIDs act under their Director’s Duties owed a duty of 

confidentiality to the Company for which they were PID. They did not share 

information about the company with SFT.  

28.12.727.12.7 On 4 July 2017, SFT wrote to all its PIDs (including Tony Rose) to 

formalise the communication and reporting requirements. 

28.12.827.12.8 The NPD projects provided for the PID roles to be remunerated. 

The remuneration associated with PID roles undertaken by SFT employees was paid 

to SFT, as the roles were carried out during their SFT contracted working hours. 

28.12.927.12.9 SFT nominated Tony Rose as the PID for the RHCYP/DCN. Kerry 

Alexander of SFT emailed Brian Currie of NHS LothianNHSL on 15 January 2015. 

NHS LothianNHSL, as the B Shareholder, proceeded to appoint Tony Rose as the 

PID, by a letter of appointment to the mandated Articles.  

28.12.1027.12.10 Tony Rose was the PID for IHSL during the period 12 February 

2015 to 23 July 2019. Vivienne Cockburn was the PID for IHSL during period 23 July 

2019 to 30 June 2021. Peter Reekie wrote to IHSL on 16 July 2019 to request that 

Tony Rose be removed with immediate effect from the role of B Director / PID for the 

RHCYP/DCN project. The letter confirmed that SFT wished to nominate Vivienne 

Cockburn, Director of Management and Investments at SFT, as the new B Director 

for the project. 
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29.28. Gateway Review 
 

29.128.1 Overview 

29.1.128.1.1 Gateway Reviews were an Office of Government Commerce tool 

adopted by the Scottish Government for major projects involving significant public 

monies. 

29.1.228.1.2 They were a short, focused review of a programme or project. They 

were conducted on behalf of the Project’s Senior Responsible Owner (SRO). The 

reviews occurred at key decision points in the project’s lifecycle and were carried out 

by a team of experienced practitioners, independent of the programme or Project 

Team. 

29.1.328.1.3 They applied to all programmes and projects that had a budget of £5 

million or over that were delivered by organisations which fell within the Scottish 

Public Finance Manual. 

29.1.428.1.4 Gateway Reviews were managed by the Scottish Government’s 

Programme and Project Management Centre of Expertise and designed to support 

the Scottish Government Infrastructure Investment Board’s remit of ensuring that 

project delivery was appropriately monitored and supported. 

29.1.528.1.5 The Gateway Review process was said to allow projects to be more 

effective in delivery of benefits, together with more predictable costs and outcomes. 

These included: 

• Identifying if adequate skills, business resources and experience were 

deployed; 

• Ascertaining if all the stakeholders fully understood the programme or 

project; 

• Identifying any problems early; 

• Identifying if the risks were being managed; 

• Indicating if the programme or project could progress to the next stage of 

development or implementation; 
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• Identifying if more realistic time and cost targets could be achieved; 

• Identifying if a governance structure was in place and whether all those 

involved were clear about their roles and responsibilities; and 

• Improving knowledge, management and delivery skills among staff through 

participation in Review Teams. 

 

29.228.2 Timing of Reviews 

29.2.128.2.1 Gateway Reviews were carried out in advance of the key decision 

points within a programme or project's lifecycle. Each Review was a snapshot of the 

project as it was at the point the review takes place. In relation to projects, these 

were: 

• Gateway 1 (Business Justification): This first project review came after the 

Strategic Business Case had been prepared. It focused on the project's 

business justification prior to the key decision on approval for development 

proposal. 

 

• Gateway 2 (Delivery Strategy): This review investigated the OBC and the 

delivery strategy before any formal approaches were made to prospective 

suppliers or delivery partners. The review may have been repeated in long or 

complex procurement situations. 
 

• Gateway 3 (Investment Decision): This review investigated the FBC and the 

governance arrangements for the investment decision. The review took place 

before a work order was in place with a supplier and funding and resources 

committed. 

 

• Gateway 4 (Readiness for Service): This review focused on the readiness of 

the organisation to go live with the necessary business changes, and the 

arrangements for management of the operational services. 
 

• Gateway 5 (Operations Review and Benefits Realisation): This review 

confirmed that the desired benefits of the project were being achieved, and 
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the business changes were operating smoothly. The review was repeated at 

regular intervals during the lifetime of the new service/facility. 
 
 

29.2.228.2.2 The recommendations from a review were based on the evidence 

presented and on the interviews that took place. The report would be provided to the 

SRO, the Health Board and the Director General at the Scottish Government. The 

report would also be part of the CIG’s consideration of the project.  

29.328.3 Gateway Reviews and Key Stage Reviews 

29.3.128.3.1 On 22 March 2011 the Scottish Government set out in a letter to all 

NHS Boards’ Chief Executives and Directors of Finance, the Scottish Government 

funding conditions for delivering projects through the NPD model.  

29.3.228.3.2 In terms of assurance, the letter stated that the Gateway Reviews 

and the KSRs by SFT are “separate and complementary tools which will help to 

ensure the successful delivery of major capital projects.” At this point (March 2011) it 

was envisaged by the Scottish Government that an NPD project would require to 

undertake both review processes. 

29.3.328.3.3 For procuring bodies this meant the following process of both 

Gateway Reviews and KSRs would be undertaken. 
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These reviews were undertaken on projects in parallel and resulted in a burden on 

procuring bodies who had to deal with two forms of independent review at two 

different times which caused delay.  

 

29.3.428.3.4 By letter dated 4 July 2012 , Michael Baxter, Directorate for Health 

Finance and Information wrote to NHS Boards advising of the revision of 

arrangements for assurance on major projects within NHS Scotland. A distinction 

was drawn between those projects financed publicly through Framework Scotland 

and those delivered through Revenue Finance (such as the NPD model). For 

Framework Scotland projects, Gateway Reviews were to continue but for NPD 

projects Gateway Reviews would no longer to apply and KSRs were to be the 

process used to assess those projects moving forward. The letter stated: 

“It is important to stress that this is not a dilution of project assurance but 

simply an attempt to reduce potential duplication and to streamline the 

overall assurance process by incorporating key requirements from 

Gateway Review, Key Stage Review and best practice into an integrated 

project validation model in respect of these projects.” 

 

However, the letter did caveat this position by stating that NPD models could return 

to Gateway Reviews at a later stage: 

 

“It is the intention that since the KSR process currently centres around key 

procurement stages, NPD projects where appropriate would go through a 

further in advance of operational readiness (equivalent to a Gateway 

Review Gate 4).” 

 

29.3.528.3.5 Due to the criticism of the parallel approach, SFT and the IIB piloted 

the Independent Assurance Framework (IAF) which was designed to provide a more 

streamlined approach to project assurance and remove duplication. The IAF was 

intended to seek the most appropriate assurance plan for each project upfront. IAF 

applied to large scale capital and revenue funded projects and was a mix of Gateway 

and KSRs which incorporated relevant aspects of both assurance tools into a single 
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review. The IAF pilot was formally adopted by the IIB in 2011 and consisted of the 

following stages: 

 

 
The pilot was completed in Autumn 2013. 

 

29.428.4 Gateway reviews in RHCYP/DCN Project 

29.4.128.4.1 Two Gateway Reviews were undertaken on the RHCYP/DCN Project 

prior to the change to NPD funding and the change to KSRs. 

Gateway Review 1 
 
29.4.228.4.2 Gateway Review 1 on “Business Justification” was carried out from 

18 June 2008 to 20 June 2008 and a report produced. At this point Jackie Sansbury 

was the SRO who receive the report. The overall report status was “Amber”. 

29.4.328.4.3 The conclusion of the report was: 

“The Review Team finds that considerable work has been done to achieve 

a very sound base from which to take this project forward. There have 

been various issues around stakeholder management and requirements 

for the outline business case but these have all been well managed and 

satisfactorily resolved. 

Perhaps as a result of the heavy focus on completion of the OBC and the 

project team’s relative inexperience in procurement of major capital 

projects, which has been recognised by Lothian Health and the SRO, 
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there has been less attention to planning for the delivery phase. We 

therefore make a number of quite urgent recommendations that we 

believe will quickly strengthen the project and ensure more effective 

progress through the next stage.” 
 

Ref 
No. 

Report Section Recommendation Status 
(R.A.G.) 

R1 Policy and business 
context 

Ensure that the best practice guidance in Achieving 

Excellence in Construction is applied as appropriate to 

the project. 

Green 

R2 Business case and 
stakeholders 

Mitigate risk on the impact of timing of capital receipts 

by liaising with Scottish Government on the potential for 

capital brokerage. 

Green 

R3  Prepare full benefits management plan. Amber 

R4  Prepare a more detailed time plan for the remainder of 

the project. 

Amber 

R5 Risk management Develop the Project Risk Register and Issues Log. Amber 

R6 Readiness for next 
phase 

Within a period of three months, establish a new Project 

Board with appropriate user and supplier representation 

and clear levels of delegation and responsibilities. 

Amber 

R7  Within three months take action to appoint a fully 

dedicated and experienced Project Director to take 

overall responsibility for delivery. 

Amber 

R8  Within three months initiate procurement of consultancy 

support for a full project management service. 

Amber 

R9  Review resourcing of the Core Team and identify the full 

resource implications of all project related activities. 

Amber 

 

29.4.428.4.4 In terms of the summary of recommendations table, governance did 

feature as an area requiring attention. In relation to the Project Board the Gateway 

Review team commented:  

“The current structure for governance of the project has a Project Board 

with a membership of more than 30, meeting quarterly to receive an 

update on progress and give comments. Our evidence is that this has 

worked effectively to date as part of the project’s stakeholder 

management but clearly it is not an effective governing structure for a 

project of this size and complexity…We are of the opinion that the current 
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meeting should be continued as a stakeholder forum as it is generally 

welcomed by those we have interviewed. For better governance of the 

project however, we believe a new Project Board should be constituted for 

the next stage. This should have a much smaller membership, possibly 

not more than seven, representing key users and suppliers at a senior 

level.” 

 

29.4.528.4.5 The Project Director at this stage was Isobel McCallum and, although 

the Gateway Team found that the quality of work undertaken was a credit to all those 

involved in gathering outline clinical requirements and had been achieved with a 

strong team ethos, they commented that: “There is widespread evidence of the need 

for an individual with good experience and appreciation of all aspects of project 

delivery, to operate as a single focal point, reporting directly to the SRO, fully 

dedicated to the project and taking full responsibility for the day-to-day management 

and delivery of the project. This would give leadership and clarity to the team and 

remove much of the ambiguity around roles and responsibilities… We cannot over 

emphasise the importance we would place on securing the right individual for this 

post and the criticality we see to delivering a successful outcome.” They also found 

that there was also a need to strengthen the skills and experience of the Project 

Team. 

29.4.628.4.6 In response NHS LothianNHSL created a Gateway Review 1 Action 

plan dated 30 June 2008. This advised that NHS LothianNHSL proposed to keep the 

current Project Board as a stakeholder board and establish a Core Project Board 

with smaller membership. There was also an intention to submit a paper to the 

Executive Management Team to support the job description for the Project Director 

post.  

Gateway Review 2 

 
29.4.728.4.7 Gateway review 2 on “Delivery Strategy” occurred from 23 February 

2010 to 25 February 2010 with the final report being issued on 9 March 2010. The 

overall delivery confidence assessment of the report was Amber.  
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29.4.828.4.8 In their concluding remarks, the Gateway Review Team recognised 

that the project was severely delayed by the initial decision to combine with the DCN 

and the subsequent recoupling. In terms of governance the team commented: 

“By comparison with our last Review the Core Project Team are now well 

resourced with experienced and competent construction professionals, 

complementing the work and strong support of clinical, management and 

Partnership colleagues. An advisory team is also in place and overall 

there is more assurance around the ability of the team to deliver.” 

 

The Amber status was due to the challenging schedule of activities that NHS 

LothianNHSL faced at that point in time to be completed in a short period which 

included Consort enabling works, resolution of the road lay out and construction 

costs.  

 

 

Ref 
No. 

Report Section Recommendation Status 
(C.E.R.) 

R1 Assessment of the 

Delivery Approach 

Ensure full support is given to early completion of the 
client Project Brief. 

C 

R2 Business Case and 

Stakeholders 

The project should take steps to ensure better 
understanding, buy-in and senior ownership of FBC 
compilation. 

C 

R3  Prepare a new Benefits Realisation Plan reflecting 
more fully the improvements that will derive directly 
from the new facility. 

E 

R4 Risk Management Ensure that Core Team members and senior groups 
are more fully engaged in the Risk Management 
process. 

C 

R5 Readiness for Next 

Phase 

Ensure early decision on FM plan for the new 
building and that NHSL E&F team continue to be fully 
engaged with the delivery team. 

E 

 

29.4.928.4.9 In response NHS LothianNHSL created a Gateway Review 2 Action 

plan to take forward the recommendations.  

Gateway Review 2 resubmission 
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29.4.1028.4.10 Due to the change in financing from capital funding utilising 

Framework Scotland to revenue funding using NPD, and as this required a 

reorganisation of the project structure and a further OBC, the Gateway Review 2: 

Delivery Strategy was carried out again by the Gateway Review Team.  

29.4.1128.4.11 This was carried out between 5 September 2011 and 7 September 

2011 and the final report issued on 19 September 2011. The overall delivery 

confidence assessment was Amber/Red. 

29.4.1228.4.12 The Gateway Review Team’s conclusion was the reconstituted 

project although having made good progress in taking forward the requirements of 

the new form of procurement, there was a tight timescale to issue a QJEUOJEU 

notice later in 2011. While the Gateway Team regarded that as achievable, there 

was a critical dependency for NHS LothianNHSL to conclude negotiations with 

Consort to secure the lane, access routes and other enabling agreements to allow 

the new development to be undertaken. This element was more uncertain due to the 

complexity.  

29.4.1328.4.13 In terms of governance, the Gateway Team commented: 

“It is recognised that the Consort situation has necessitated a high level of 

attention from the Project Board in particular and not allowed that body to 

adopt a properly strategic role in the governance of the NPD project. 

Plans are already underway to prepare the Board for a more appropriate 

role in the next phase and we would support these initiatives as there is a 

clear need to create greater separation between the day to day 

management of the project and a more senior Board that can lead, guide 

and challenge the work of the Project Team. 

 

These changes would also help to clarify the differing roles of SFT, being 

supportive in an advisory capacity, at the Project Team level and fulfilling 

their governance responsibilities at the Project Board.  

We see further opportunities to extend the membership of the Board with 

appropriate Clinical membership and also to take more frequent advice 

direct from external advisers when the need arises. 
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… 

Whilst the Workstream arrangements have been able to make satisfactory 

progress on the work to date, we have heard that the structure is seen as 

over complicated and not conducive to effective communication across 

the whole team. We recognise the problems this has created and support 

the moves that have already been initiated to rationalise the project 

structure at the working level.  

We would strongly recommend taking this rationalisation further with the 

establishment of a single, fully integrated Project Team led by the Project 

Director and comprising appropriate NHSL staff and external Advisers. 

This Team would meet regularly to manage all aspects of the project and 

submit reports and papers to the Project Board where key decisions are 

necessary. The core meeting may well set up other sub-groups but all 

aspects of progress would be reported to the full Team.” 
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30.29. National Services Scotland: Health Facilities 
Scotland 
 
30.129.1 Background  

30.1.129.1.1 National Services Scotland (NSS) was constituted on 1 April 1974 

pursuant to s.19 of the National Health Service (Scotland) Act 1972. Its statutory 

basis is currently section 10 of the National Health Service (Scotland) Act 1978. 

Although known as NSS, its statutory title is the Common Services Agency. 

30.1.229.1.2 This section examines Health Facilities Scotland (HFS), which was 

part of NSS during the RHCYP/DCN project, before the creation of NHS Scotland 

Assure and the restructuring when HFS became part of NHS Scotland Assure (see 

section 38). 

30.229.2 Where HFS sats within the structure of NSS. 

30.2.129.2.1 The structure of NSS is noted above at section 129.10. HFS sat 

within the Procurement, Commissioning and Facilities business unit during the 

RHCYP/DCN project.  

30.329.3 Role and Structure of HFS  

30.3.129.3.1 HFS provides operational expertise and guidance on subjects 

related to healthcare facilities. It establishes professional and technical standards 

and best practice procedures and provides operational facilities management for 

NSS sites.   

30.3.229.3.2 HFS was divided into four teams: Property & Capital Planning; 

Engineering, Environment & Decontamination; Facilities Services and Operational 

Facilities Management.  
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30.3.329.3.3 The Director of Facilities oversaw the work of HFS. The Assistant 

Director of Facilities Services led both Operational FM and Facilities Services. The 

Assistant Director Projects was a temporary role supporting the development of the 

Centre of Excellence for Reducing Risk in the Healthcare Built Environment (now 

NHS Scotland Assure).  

30.3.4 The management structure of HFS is set out in the following diagram: 
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30.429.4 Role in HFS in creating and issuing advisory guidance. 

30.4.129.4.1 HFS adapts UK-wide guidance including Health Facilities Notes, 

Health Technical Memoranda, Planning Notes, and Technical Notes, for use in 

Scotland. HFS is also responsible for issuing Fire Codes and is the technical author 

for the Scottish Capital Investment Manual published by Scottish Government.  

30.4.229.4.2 Guidance issued by HFS is, with very few exceptions, advisory. 

However, Scottish Government Health and Social Care Directorate letters (including 

Chief Executives Letters, Health Department Letters, Management Executive 

Letters) can make compliance mandatory.  
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30.529.5 Relationship and communication between HFS and Health Boards 
(before NHS Scotland Assure). 

30.5.129.5.1 HFS provided health boards with advice and support when asked. 

This support was generally in relation to the interpretation of guidance, or advice and 

support where guidance does not cover a specific issue, or where the Boarda board 

was considering a significant deviation from the guidance. 

30.629.6 Outline of HFS involvement in RHCYP/DCN Project  

30.6.129.6.1 HFS Capital Project Team (CPT) provided support to the 

RHCYP/DCN when the Project was initially being taken forward using the 

Frameworks Scotland procurement route, from November 2008 until December 

2010. The CPT supported NHS LothianNHSL in appointing a Principal Supply Chain 

Partner (PSCP) and four Consultants. At this time, HFS engaged with the then 

RHSC Project Team, NHS LothianNHSL Capital Planning Team and, where 

requested, their appointed Frameworks Scotland Consultants.  

30.6.229.6.2 CPT provided further ad hoc advice and support to NHS 

LothianNHSL in relation to project delivery matters, Frameworks Scotland process 

and contracts. The CPT did not provide technical support. The CPT ended their 

engagement with the project when the decision was made for it to switch to the NPD 

procurement route managed by the Scottish Futures Trust.  

30.6.329.6.3 Before the project switched to the NPD procurement route, HFS 

facilitated an AEDET workshop on 12 August 2010. AEDET stands for Achieving 

Excellence in Design Evaluation Toolkit, which was developed by the Department of 

Health, England to assess how well a healthcare building complies with best 

practice. At this stage the design not yet reached stage E (Technical design) of the 

RIBA plan of work and so engineering aspects could not be assessed. 

30.6.429.6.4 Following the switch to the NPD procurement route HFS received a 

request from Mott MacDonald to carry out an ‘end-up review’, which appeared to 

refer to the ‘tripartite design review’.  The request was received by Neil Gardiner, 

(Capital Projects Advisor, Property & Capital Planning, HFS) who contacted Peter 

Henderson (Principal Architect, Property and Capital Planning, HFS). 
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30.6.529.6.5 The ‘tripartite design review’ referred to the NHS Scotland Design 

Assessment Process (NDAP) facilitated by Health Facilities Scotland (HFS) and 

Architecture and Design Scotland (A&DS) under the tripartite working partnership 

with SGHD. The NDAP brought together “two complimentary areas of consideration 

in the design of healthcare buildings” including: 

“healthcare specific design aspects – the areas generally covered by 

guidance issued by Health Facilities Scotland - and general good practice 

in design considering the human experience of being in and around 

buildings, sustainability and the effective and efficient use of resources 

directed towards achieving whole life value for money.”  

 

30.6.629.6.6 The NDAP became a mandatory part of the business case approval 

process from 1 July 2010 under CEL 19 (2010). Transitional arrangements meant 

that this only applied to new Projects which had not yet submitted an Initial Business 

Case, while those that had not received approval of their OBC by 1 July 2010 would 

be “considered for the assessment process on a case by case basis”. Since the 

RHCYP project had already been through the Initial Business Case by this time, the 

NDAP was not requiredmandated (see section 1034 of this paper for additional 

information). 

30.6.729.6.7  In 2011, HFS was asked by Mike Baxter to comment on an 

Independent Design Review commissioned by SFT. The review was undertaken by 

Atkins Consultants Ltd and assessed “the capacity of the project to deliver value for 

money by meeting the strategic aims of the programme; by making best use of 

space and opportunities for maximising sharing with other assets; and by minimising 

the whole-life costs.” It did not focus on or contain information relating to the 

technical aspects of engineering systems. 

30.6.829.6.8 Peter Henderson (Principal Architect -– Property and Capital 

Planning, HFS), commented on the Atkins Design Review. Henderson wrote that his 

comments “mostly reinforce Atkins'Atkins’ comments rather than adding anything 

new as I haven'thaven’t seen the latest detailed drawings or specification 

information.” He also wrote: “it would be useful for the Board/Design Team to 

produce a comprehensive schedule of the guidance documents they are following in 
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order for future bidders to be clear on the standards that they are expected to comply 

with.” 

30.6.929.6.9 In January 2015, during the final stages of the preferred bidder phase 

of the project, HFS were called upon by NHS LothianNHSL to advise on ventilation 

for isolation rooms and single bed rooms.  

30.6.1029.6.10 Between 2017 and 2019, when the hospital was being constructed, 

NHS LothianNHSL asked HFS for advice on various technical engineering matters 

relating to either design or installation topics. This included: high voltage distribution 

within the building; theatre pressure regimes; air change rates to four bed wards; air 

change rates to the radiology department; theatre sockets; the location of Medical IT 

equipment in relation to theatres; and a water leak. HFS provided advice only and 

was not involved in the resolution of these matters. 

30.6.1129.6.11 In June 2019 NHS LothianNHSL asked HFS for support in assuring 

that independent verifiers were auditing the ward environment appropriately. An audit 

verification was carried out in June 2019.  

30.6.1229.6.12 In July 2019 HFS and ARHAI were asked to meet with NHS 

LothianNHSL and the Scottish Government to discuss issues, mainly with ventilation, 

thatwhich had been discovered at the RHCYP/DCN project. The opening of the 

hospital was then delayed by the Cabinet Secretary.  

30.6.1329.6.13 NSS was asked to create a proposal for work required to support 

NHS LothianNHSL to provide assurance to the Scottish Government that the hospital 

complied with relevant standards and guidance. This proposal was accepted by the 

Scottish Government and led to a two -stage review of the project, focussing initially 

on aspects with direct implications for infection control, and then aspects with direct 

patient safety implications not related to infection.  

30.6.1429.6.14 According to NHS NSS,  

“The commission from SG (provided by letter to NSS Chief Executive in 

July 2019) to conduct a review of RHCYP & DCN effectively extended 

HFS’ remit to include providing assurance to SG that the building 
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complied with relevant standards and guidance in the six topic areas 

covered. This was part of work already begun to create a new national 

body for this purpose, which later became known as NHSScotland 

Assure.” 

 

30.6.1529.6.15 The Scottish Government established an Oversight Board in 

August 2019 to support NHS LothianNHSL in delivering the new hospital. The NSS 

Chief Executive became a member of the Oversight Board, and other HFS staff were 

available as necessary to support in an advisory basis (see sections 2521 and 7.6 of 

this paper). 

30.6.1629.6.16 From July 2019 to September 2019 HFS worked with NHS 

LothianNHSL on developing an action plan for the remedial works required, and 

finalising the report for the review of water, ventilation, plumbing, and drainage 

systems, which was submitted to the Scottish Government on 9 September 2019. 

On 22 October 2019 the second report, covering fire, electrical, and medical gas 

installations, was submitted to the Scottish Government Oversight Board.  

30.6.1729.6.17 On the request of the Oversight Board, HFS continued to support 

NHS LothianNHSL in the implementation of their action plan.  

30.6.1829.6.18 NHS LothianNHSL combined the report and action plan findings 

into an action tracker which was then managed to completion. HFS remained 

engaged through this process to be able to assure the Oversight Board that the 

issues identified had been managed in accordance with the review brief.  
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31.30. National Services Scotland: ARHAI 
 

31.130.1 Background 

31.1.130.1.1 Health Protection Scotland (HPS) was established on 1 April 2005 in 

response to growing awareness of public health threats, for example from 

bioterrorism. HPS replaced the Scottish Centre for Infection and Environmental 

Health. HPS was responsible for coordinating health protection in Scotland, including 

protection against the spread of infectious disease.  

31.1.230.1.2 In 2005 the Scottish Executive Health Department entered a 

Memorandum of Understanding with HPS setting out their respective roles and 

responsibilities. That Memorandum stated that:  

“SCIEH in the past had a role mainly of surveillance and of the provision 

of expertise by request. This was done primarily in support of the health 

protection activity of the 15 NHS area boards. HPS, on the other hand, will 

have a proactive role, co-ordinating health protection activity in Scotland 

and promoting and assuring the quality of local and regional health 

protection arrangements.” 

 

31.1.330.1.3 In response to the 2015 “Review of Public Health in Scotland: 

Strengthening the Function and re-focusing action for a healthier Scotland”, the 

Public Health Scotland Order 2019 provided for the creation of a new body, Public 

Health Scotland (PHS), on 1 April 2020. 

31.1.430.1.4 The intention was for the whole of HPS to move across to PHS when 

it was set up. This changed after the Scottish Government proposed to set up a 

Centre of Excellence for Reducing Risk in the Healthcare Built Environment, in 

response to the issues experienced at the QEUHQueen Elizabeth University 

Hospital, Glasgow and RHCYP /DCN. It was decided that a division of HPS, ARHAI 

(Antimicrobial Resistance & Healthcare Associated Infection) Scotland, would remain 

within NSS in order to contribute to the proposed Centre of Excellence, given its 

expertise in healthcare associated infections and infection prevention and control 

(See section 0 of this paper).. 
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31.1.530.1.5 ARHAI is now part of the Procurement Commissioning and Facilities 

(PCF)NHS Scotland Assure Directorate strategic business unit and falls under NHS 

Scotland Assure.. The SG Healthcare Associated Infection Policy Unit (HAI PU) is 

the sponsorlead commissioner for ARHAI. 

31.230.2 Structure of ARHAI  

31.2.130.2.1 This section addresses the structure of ARHAI122 pre-NHS Scotland 

Assure and during the period of the RHCYP/DCN project. The Inquiry is aware that 

has changed following the creation of NHS Scotland Assure (see section 0 of this 

paper).. 

31.2.230.2.2 ARHAI’s governanceGovernance for the Healthcare Associated 

Infection programmes within HPS was through a Programme Board chaired by a lay 

member. The Programme Board reported to the Scottish Government’s Chief 

Nursing Officer Directorate.  

31.2.330.2.3 Beneath the Programme Board were 5 programmes, each with its 

own governance board, although programmes (i) and (ii) below had the same 

governance board):  

v. i. National Policies, Guidance and Outbreaks;  

ii. Infection Control in the Built Environment and Decontamination;  

iii. Community Antimicrobial Resistance and Healthcare Associated 

Infection;  

iv. Scottish Surveillance Healthcare Associated Infection;  

v. Scottish One Health Antimicrobial Use and Antimicrobial Resistance.  
 

31.2.430.2.4 Beneath the Programme Board there were also various groups 

providing governance, expertise and stakeholder input (including from the Scottish 

Government) to an area of ARHAI’s work. 

31.2.530.2.5 ARHAI’s staff is (and was at time of the RHCYP/DCN project) multi-

disciplinary and includes nurses, healthcare scientists, data managers, medical and 

122 References in this section to ARHAI should, pre-April 2020, be taken as references to HPS 
(ARHAI’s predecessor). 
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clinical microbiologists, and pharmacists. ARHAI’s nursing staff are specialist 

infection prevention and control nurses. Most obtain an MSc in infection prevention 

and control prior to joining ARHAI, and they may do further training by way of 

continuing professional development on specialist areas of infection risk, e.g., water 

systems and ventilation. 

31.2.630.2.6 The structure at as October 2020:123  

 

123 The National Infection Prevention and Control group referenced in the diagram is now referred to 
as “ARHAI Scotland Clinical Assurance Oversight and Advisory Group”. 
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31.330.3 Role of ARHAI in producing healthcare infection guidance. 

31.3.130.3.1 ARHAI produces or contributes to guidance related to Healthcare 

Associated Infection. ARHAI’s clinical staff provide clinical inputIPC support to HFS 

for its Guidance on request.  

 

31.430.4 Relationship and communication between ARHAI and NHS Boards 

31.4.130.4.1 ARHAI only provides support to NHS Boards on request (outwith their 

input into thesupport for implementation of national IPC programmes and planned 

projects including Key Stage Assurance Reviews – see section 035.5). However, 

NHS Boards are required to undertake a number of activities such as submitting 

surveillance data, adhering to the National Infection Prevention and Control Manual 

(NICPM) and reporting incidents and outbreaks using the ARHAI Hospital Infection 

Incident Assessment Tool (HIIAT). These activities are co-ordinated by ARHAI.  
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31.4.230.4.2 The HIIAT isshould be used by IPCTs or Health Protection Teams 

(HPT) to assess every healthcare infection incident i.e., all outbreaks and incidents 

in any healthcare setting.124 A scoring system is used to determine if the incident or 

outbreak is green, amber or red. All incidents and outbreaks reported to ARHAI are 

included in the ARHAI Healthcare Associated Infections Annual Report, (in summary 

form), regardless of their HIIAT score.  

31.4.330.4.3 Based on theThe HIIAT score, the health board’s IPCT or HPT may 

choose to convene a  is determined by the Problem Assessment Group to further 

assess and determine if an or the Incident Management Team (IMT) is required.  

 

31.4.430.4.4 If an incident is amber or red, then the IPCT or HPT must completeAs 

of April 2016, a Healthcare Infection, Incident and Outbreak Reporting Template 

(HIIORT).) must be completed for all incidents irrespective of scoring (red, amber or 

green). The IPCT or HPT shouldmay also:  

• send a press statement (holding or release) to ARHAI; 

• request support from ARHAI as required and; 

• follow local governance procedures for assessing and reporting. 

  

31.4.530.4.5 The HIIAT is then reviewed and reported at least twice weekly for 

amber incidents and daily for red incidents or as agreed between the IMT and 

ARHAI. The HIIAT remains amber onlyor red when there is ongoing risk of exposure 

to new patients or until all patients exposedwhen the IMT assessment indicates that 

two or more risks are moderate or when any risks are determined to the infection risk 

have been informedbe major.  

 

31.4.630.4.6 ARHAI share relevant information with HAI PU. 

  

124 National Infection Prevention and Control Manual: Appendix 14 - Healthcare Infection Incident 
Assessment Tool (HIIAT) (scot.nhs.uk) 
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31.530.5 Outline of ARHAI (and its predecessors) involvement in RHCYP/DCN 
Project  

31.5.130.5.1 In 2015 NHS LothianNHSL contacted ARHAIHPS with a request for 

information about taps, after an issue was discovered with taps at the Queen 

Elizabeth University Hospital. In 2018 ARHAIHPS was informed of a flood in 

RHCYP/DCN. 

31.5.230.5.2 In 2019 ARHAIHFS and HPS was asked to input into a discussion 

between NHS LothianNHSL, HFS and SG (Health Finance and Infrastructure) after 

the issue with ventilation in the Critical Care Department was discovered. 

31.5.330.5.3 Subsequently NSS received a commission from the SG to undertake 

an external series of checks, led by Health Facilities Scotland and Health Protection 

Scotland, to ensure that the relevant technical specifications and standards 

applicable to the new Edinburgh Children’s Hospital were being followed and 

implemented. ARHAI’s contributed the expertise of the Senior Nurse and Consultant 

Nurse in Infection Control and conducted Healthcare Science evidence reviews. 

31.5.430.5.4 The resulting “Review of Water, Ventilation, Drainage and Plumbing 

Systems” was published inon 9 September 2019.  

31.5.530.5.5 During the period of remedial works from August 2019 to March 2021, 

NHS LothianNHSL submitted one HIIAT to ARHAI in relation to the RHCYP. This 

related to an environmental incident involving a water leak that caused mould growth 

in the walls of an outpatient area (dental surgeries 1, 2 and 3.). This was reported as 

it was an “exposure incident”. A review of patients who received treatment since 

October 2020 was undertaken.125 

  

125 This incident is discussed in PPP 7 at paragraphs 7.2.1 to 7.2.6. 
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32.31. Architecture and Design Scotland 
 

32.131.1 Background 

32.1.131.1.1 Architecture and Design Scotland (ADS) is an Executive Non-

Departmental Public Body established as the national champion for good 

architecture, design and planning in the built environment.  

32.1.231.1.2 The sponsor body for ADS is the Scottish Government’s Architecture 

and Planning Division.  

 

32.231.2 Role and function of body.126 

32.2.131.2.1 ADS operates within the Scottish Government’s policy framework on 

architecture and design, the aim of which is to raise the quality of new development 

and support the Scottish Government’s National Outcomes for the built environment.  

32.2.231.2.2 ADS works with the Scottish Government Health Directorate to assist 

NHS Scotland in addressing design quality issues in the procurement of healthcare 

building projects, the summary objectives of which are to:  

• raise the level design quality achieved through infrastructure investment 

• increase the capacity of health boards and central agencies in respect of 

the above; and 

• assist in sharing good practices. 

 

32.2.331.2.3 They do this through three activities: 

• Engaging with partner organisations and central procurement agencies to 

assist them in their work and in raising design awareness of ‘external’ 

parties involved in delivery. 

126 A Policy on Design Quality for NHS Scotland 2010, Appendix B pp.7-9 
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• Providing, in partnership with HFS, a co-ordinated assessment of the 

potential quality of proposed projects to support those responsible for 

decision making within the Business Case process. 

• Assisting in building a body of knowledge and evidence of good practice 

in both process and produce across NHS Scotland.  

 

32.2.431.2.4 ADS are a statutory consultee in the town planning process.  

 

32.331.3 Role in design assurance and review of the Atkins report. 

32.3.131.3.1 ADS was part of the ‘tripartite working partnership’ with Scottish 

Government Health Directorate and HFS, responsible for conducting the NHS 

Scotland Design Assessment Process (NDAP) outlined in CEL 19 (2010). However, 

as previously noted, an NDAP in relation to the RHCYP/DCN project was not 

required to undertake the NDAP mandated due to interim arrangements in place at 

the time.   

32.3.231.3.2 While ADS played a role in design assurance it did not consider 

technical aspects of building services or aspects of the design directly relevant to the 

remit of the Inquiry. The involvement of ADS can be summarised as follows:  

• ADS undertook a design review workshop in 2010, before the project 

switched to an NPD model.  

• ADS commented on the reference design submitted with the Planning 

Application in summer 2011. They attended meetings with the Project 

Team and City of Edinburgh Council (CEC) Planning to ‘explore the range 

of design options’.. 

• ADS commented on the reference design submitted for the Atkins review, 

an Independent Design Review commissioned by SFT which assessed 

‘the capacity of the project to deliver value for money by meeting the 

strategic aims of the programme; by making best use of space and 

opportunities for maximising sharing with other assets; and by minimising 

the whole-life costs’.  
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• ADS were involved in the project as a statutory consultee in the CEC town 

planning process. ADS attended meetings with bidders and CEC during 

the competitive dialogue stage of the procurement process.  
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33.32. Scottish Government 
 

(Please note that this section is not a comprehensive explanation of all the Scottish 

Government’s functions in relation to health matters, but rather focuses on those that 

are related to the RHCYP/ DCN project.) 

 

33.132.1 Strategic context for the project 

33.1.132.1.1 The Scottish Government is responsible for setting national strategy 

for health and infrastructure. The Scottish Government’s vision was for '“sustainable, 

quality health care services and works to deliver a healthier future for everyone.” The 

strategic context for the hospital was “taken forward in line with all national policy, 

local strategy and NHS guidance including but not limited to: 

• “NHS Scotland’s Quality Strategy to deliver person-centred, safe, 

effective, efficient, equitable and timely healthcare, and the 

implementation plan, 2020 Vision. 

• The directive on inpatient accommodation, where all patients will be 

accommodated in single rooms unless there are clinical reasons for multi-

bedded rooms to be available. 

• The recommendation that care for children and young people up to age 

16, and age 18 for mental health and some complex and chronic 

conditions, should be provided in age-appropriate facilities. 

• Better Health Better Care, with its emphasis on improving quality, 

addressing excessive variation in practice, and ensuring the highest 

standards of patient safety. 

• The policy to have two Paediatric Intensive Care Units in Scotland, 

commissioned under NHS National Services; 

• The requirement that all NHS Boards contribute to the greenhouse gas 

emissions reduction targets set in the Climate Change (Scotland) Act 

2009.” 

 

33.1.232.1.2 ‘Better Health Better Care’, which outlined the SG approach to 

ensuring the highest standards for patient safety, described the role of the Scottish 
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Investment and Public Private Partnerships, as they applied to NHSScotland. 

Between February 2009 – December 2014 Mike Baxter was Deputy Director for 

Capital Planning and Asset Management/Capital and Facilities and chaired the CIG. 

In his statement dated 6 May 2022 to the Inquiry, Mike Baxter explained:  

“in that role I had responsibility for the Scottish Government’s infrastructure 

investment policy for the area of health and social care. That role included:  

• Allocating and managing the capital resources made available to 

NHSScotland to invest in modern, fit for purpose assets.  

• Oversight of business case and approval processes and monitoring the 

delivery of major investment projects developed by NHSScotland Boards 

(time and cost).  

• Providing appropriate guidance to NHSScotland in relation to the above.  

• Leading input to Government Spending Reviews and annual budget 

cycles for health infrastructure.  

• Providing the policy context to support the strategic planning, acquisition, 

management and the efficient disposal of physical assets required to 

support the delivery of healthcare services by NHSScotland.  

• Supporting the efficient delivery of capital investment through the 

development and implementation of effective and efficient procurement 

approaches.  

• Establishing arrangements to support collaborative procurement of 

imaging equipment across NHS Scotland.  

• Supporting the development and delivery of major capital projects 

including those being developed through private finance, such as Non-

Profit Distributing Model (NPD), a Scottish derivative of Public Private 

Partnership (PPP).  

• Providing advice internally to those within Scottish Government Health 

and Social Care Directorate (SGHSCD), Ministers and those on NHS 

boards on capital investment, asset management and related issues.”129 

 

129 Witness Statement - Michael Baxter - 16.05.2022 | Hospitals Inquiry, pp.1-2.  
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33.332.3 Involvement of the Scottish Government Health Directorate/Health 
and Social Care Directorates in the project.  

33.3.132.3.1 In November 2010 SGHD made the decision to change the funding 

route for the RHCYP/DCN project, using an NPD model rather than a capital model. 

According to Mike Baxter:  

“The decisions post-2010 in relation to the funding model to be used and 

the procurement process to be followed were taken by the Scottish 

Government as a direct response to the significant reduction in capital 

funding available from the UK Government. All major capital projects not 

yet legally committed were reviewed to assess options for deliverability 

through the NPD model in order that public capital funding could be best 

deployed against those projects and programmes for which the NPD model 

would have been unsuitable. This exercise was supported by SFT, at a 

Scottish Government level, as an input to the Scottish Parliament budget 

process. From this exercise, a £2.5 billion programme of NPD projects was 

developed, covering all major elements of the public sector, of which £750 

million related to health (including RHSC/DCN).”130 

 

33.3.232.3.2 SGHD was responsible for issuing guidance to Boards in relation to 

their governance as well as investment in large infrastructure projects (see section 

4.3). The Scottish Capital Investment Manual (SCIM) included guidance on the 

procurement process, the business case process and commissioning process. 

Health boards were required to submit Business Cases to CIG for review and 

provide an appropriate response to comments and feedback before CIG could 

recommend that the SGHD approve the Business Case and, consequently, funding 

for the project. In this respect SGHD also engaged with the IIB which provided 

assurance to the Scottish Government and its Procurement and Commercial 

Directorate (see section 21 of this paper). During procurement for example, Mike 

Baxter explained:  

130 Witness Statement - Michael Baxter - 16.05.2022 | Hospitals Inquiry, p.15. 
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“SGHSCD’s involvement was in relation to compliance with the SCIM, 

through CIG and Scottish Government more generally through the 

oversight of the Scottish Government’s Infrastructure Investment Board 

(IIB) which had responsibility for monitoring the delivery of the wider 

Scottish Government supported infrastructure programme.”131 

 

33.3.332.3.3 On 18 September 2012 Derek Feeley, (Director-General for Health 

and Social Care at the Scottish Government and Chief Executive of NHS Scotland 

wrote to Tim Davidson, Chief Executive NHS LothianNHSL, with confirmation that 

the OBC had been approved. On 10 February 2015, Paul Gray (Director General for 

SGHSC) confirmed approval of the FBC and award of funding for the Project. 

33.3.432.3.4 Throughout the project, Scottish Government representatives 

attended Project Board meetings in an observer capacity given their roles in the 

approval of projects as members of the CIG. Up to December 2011 these meetings 

were initially attended by Norman Kinnear, the PPP Facilitator and Major Capital 

Projects Advisor. Mike Baxter then took on the Scottish Government observer role in 

the Project Board meetings. Mike Baxter advised NHS LothianNHSL by email dated 

10 February 2012 that the representation by Scottish Government on the Project 

Board is in the role of observer to avoid conflict between decision making and 

approval process. 

33.3.532.3.5 According to the KPMG Report (see section 35.5 of this paper):  

“quarterly meetings are held between the DCPP, the Head of Property and 

Asset Management Finance (both of NHSL) and a representative from 

SG’s Health Finance and Infrastructure team.  

 

The meetings (together with written correspondence between NHSL and 

SG) became more frequent when issues arose on the Project (for example, 

the dispute which arose between NHSL and IHSL and the Delay), to allow 

the Cabinet Secretary to be briefed on the position, its potential impact on 

the financial aspects of the Project, and the proposed course of action.” 

131 Witness Statement - Michael Baxter - 16.05.2022 | Hospitals Inquiry, p.15. 
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33.3.632.3.6 On 25 September 2018, when the Special Purpose Vehicle, IHSL 

was at risk of insolvency, the SG Director of Health Finance, Christine McLaughlin, 

contacted the Director General of the Exchequer:  

“The Health portfolio has no prior experience of dealing with a SPV who 

may go into liquidation or what happens when a revenue financed project is 

terminated before the building is complete. We have recently discussed the 

matter with Scottish Futures Trust and Peter Reekie has offered to provide 

whatever assistance is necessary, but given the reputational and 

operational risks for Scottish Government of the hospital being delayed 

further, I would be interested in getting your view as to whether we need to 

do anything further to ensure that the risks are properly managed”.  

 

33.3.732.3.7 Shortly before the settlement agreement was signed, on 25 January 

2019, the Director General of Health and Social Care, Paul Gray directed all NHS 

Boards to confirm that their critical ventilation systems were compliant with SHTM. 

This was to provide assurance in response to an ongoing HAI incident at the 

QEUHQueen Elizabeth University Hospital. 

33.3.832.3.8 The Cabinet Secretary made the decision to delay opening the 

hospital following the discovery of issues with the ventilation system. This included 

the establishment of an Oversight Board to oversee and support completion of the 

RHCYP/DCN project and provide assurance (see section 0 of this paper.) 

33.3.932.3.9 On 12 July 2019 the Director General for Health and Social Care, 

made the decision to escalate NHS LothianNHSL to Stage 3 of the “NHS Board 

Performance Escalation Framework”, and on 13 September to escalate NHS 

LothianNHSL to Stage 4. This was done with agreement from the Cabinet Secretary 

(see section 7.2 of this paper.). 

33.3.1032.3.10 In general, there were also governance arrangements in place to 

monitor NHS Lothian’sNHSL’s financial and operational performance. According to 

Mike Baxter, “This centred around financial and performance delivery against the 

objectives set in NHS Board Local Delivery Plans and supporting financial plans, 

Page 360

A46525147



which were reviewed and agreed by the Scottish Government annually and 

monitored on an ongoing basis.”132 

33.432.4 Grant Thornton findings and recommendations 

33.4.132.4.1 The Grant Thornton report (see section 35.58.5 of this paper) noted: 

 

“317. Going forward there may be benefit in greater clarity between the 

organisation, Scottish Futures Trust and Scottish Government over the 

expected sources of assurance over the life of the project and reporting 

lines. This should be clear on decision making responsibility versus 

assurance. 

 

318. Where there is a change in Scottish Government policy, Scottish 

Government should work with the organisation to understand the impact, 

including unintended consequences. This should include a risk 

assessment.” 

 

33.4.232.4.2 The recommendation regarding NHS LothianNHSL framework for 

decision-making was:  

“Whilst most decision making rested directly with NHS Lothian, other 

parties were involved in either directly supporting the decision-making 

process or approval. In particular, the role of Scottish Futures Trust, as a 

member of the project board alongside producing key stage reviews. 

Without the sign off at key stages, NHS Lothian would not have been 

allowed to progress to the next project stage. The key stage reviews 

informed Scottish Government decision making, and the sign offs on the 

project as out with NHS Lothian’s delegated authority. 

Based on our review of documentation the respective roles and 

responsibilities were not always clearly understood, by all parties involved 

in the project. 

132 Witness Statement - Michael Baxter - 16.05.2022 | Hospitals Inquiry, pp.15-16. 
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On future projects it would be helpful for NHS Lothian to set out an 

overarching framework and timeline for the project, which can be approved 

by the NHS Lothian Board and/or Finance & Resources Committee 

(depending on delegations) This can build in: 

• Decisions to be taken by the NHS Lothian Board 

• Decisions where authority rests with Scottish Government and what 

informs Scottish Government decision making 

• How parties out with NHS Lothian inform decision making. 

This could be linked to the broader capital project route map, and built in 

here, or as a separate project document.” 

 

33.4.332.4.3 NHS LothianNHSL Management’s response was:  

“Scottish Government essentially defines health strategy and policy, and all 

Boards operate within the delegated authority that they have. Any capital 

scheme over £10m (and previously £5m) is beyond the Board’s authority to 

take forward autonomously. 

NHS Lothian routinely works closely with Scottish Government and Scottish 

Futures Trust on capital and infrastructure projects/issues. For all major 

capital projects NHS Lothian requires approval from Scottish Government 

at key stages of the Project. Equally for Non-Profit 

Distributing (NPD) projects there was a gateway approach adopted by 

Scottish Futures Trust as the “owners” of the NPD process. NPD projects 

no longer exist. 

To address this recommendation further dialogue will be required with 

Scottish Government and Scottish Futures Trust colleagues. 

It is proposed that the outcome of this dialogue is incorporated within the 

actions set out in the Management responses above so that there is clear 

distinction in responsibilities amongst Scottish Government/Scottish 

Futures Trust/ NSS Centre of Expertise/NHS Lothian.” 
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34.33. Other Governance Tools 
 

34.133.1 Overview 

34.1.133.1.1 Good project governance is about creating clear lines of 

accountability, reporting and communication to enable effective project and risk 

management. A governance structure should ideally enable the flow of critical 

information from those implementing tasks “on the ground”, through project 

managers, up to key decision-makers. These project management tools in the 

RHCYP/DCN project included trackers or logs, risk registers and project dashboards.  

34.1.233.1.2 Mott MacDonald (with sub-consultant Davis Langdon up to 2012) and 

Integrated Health Solutions Lothian played key roles in Project Management, 

maintained trackers and managed documents, and were responsible for maintaining 

a communication strategy with NHS LothianNHSL.  

34.1.333.1.3 The following sub-sections describe the type of information contained 

in the project management plans. It does not consider or provide any assessment on 

whether and to what extent plans were followed, were adequate or appropriate. 

However, further detail about how certain issues relevant to the Inquiry were 

managed at different phases of the project (for example, procurement and post-

financial close) is contained in research papers or Provisional Position Papers of the 

Inquiry. 

34.233.2 Mott MacDonald’s Project Execution Plans 

34.2.133.2.1 Mott MacDonald and Davis Langdon provided details about project 

management and communication strategy in the ‘Project Execution Plan’ (PEP), 

developed in 2011 for the business case and procurement phase of the project, and 

in 2014 – 2015 for the construction phase of the project.  

 

34.2.233.2.2 The Project Execution Plan outlined: 
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• project introduction including the project brief and scope, project delivery, 

project organisational structure, Project Team, including roles and 

responsibilities, and workstreams;  

• project meeting strategy; 

• project communication; 

• programme, progress and reporting;  

• risk management,  

• design management and sign-off process;  

• budget and cost management;  

• health and safety and 

• governance and audit.  

 

34.2.333.2.3 The 2015 version also included sections on construction phase 

processes and commissioning.  

34.2.433.2.4 Both the 2011 and 2015 documents explained the lines of 

communication (which were to follow the organisational structure as set out in 

organograms), project contact directory, use of software for collaboration, the change 

control procedure, stakeholders, programme reporting and tracking and risk 

management. 

34.2.533.2.5 According to the 2015 PEP, the communication links for the project 

could be illustrated as follows: 
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34.2.633.2.6 The 2015 Project Execution Plan (April and June versions) described 

the change control process to be followed for consultants and subconsultants, Board 

Changes and Project Co Changes, including flowcharts and diagrams for illustration. 

These were complex processes.  

34.2.733.2.7 The 2015 Project Execution Plan also included a description of the 

Review Procedure for Reviewable Design Data (RDD). (The RDD process in 

practice is described elsewhere in a research paper by the Inquiry team).   

34.2.833.2.8 The documents also provided detail on key milestones, progress 

monitoring and reporting, and action tracking. According to the 2011 plan,  

“DL [Davis Langdon] will provide and update the programme for all 

Progress meetings tracking project development and identifying potential 

matters arising which may affect the identified milestones recorded above. 

In the event that changes to the programme are necessary these will be 

considered as part of the work-stream Progress Meeting and approved for 

implementation by the NHSL Board.”  

 

34.2.933.2.9 Mott MacDonald took over the role of Davis Langdon in 2012.  
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34.2.1033.2.10 The following diagram provided in the 2011 plan illustrated the 

programme reporting structure for the project: 

 

 

34.2.1133.2.11 During the construction phase of the project Mott MacDonald 

owned a number of trackers they would update and share via email with members of 

the NHS LothianNHSL Project Team. Aside from the Request for Information Tracker, 

none were to be shared with a third party.  
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34.2.1233.2.12 Trackers were used to monitor the progress of different 

workstreams. The owner of the tracker had the responsibility of updating and 

circulating the tracker to group members. The trackers were discussed at meetings, 

actions noted and followed up at subsequent meetings. NHS Lothian’sNHSL’s 

representative would report back any issues to the core group which in turn would 

feed in to the Project Steering Group. The risk register would also be updated 

accordingly.  

34.2.1333.2.13 The trackers changed over time depending on the stage of the 

project but included, for example:  

• RDD (Reviewable Design Data) Tracker.  

• PG (Production Group) RDD Tracker 

• RHSC Design Issues Tracker 

• Change Request Log 

• RFI (request for information) Register 

• Change Control Register 

 

Page 367

    

        
       

           
      

 
 

             
            

           

          
    

           
              

            

         
 

  

              
      
          

  

             
     

 
 

           
            

          
 

    

             
          

 

                     
              

A46525147



34.2.1433.2.14 The RDD Tracker was a spreadsheet showing the documents 

submitted by Project Co as part of the original Reviewable Design Data pack, as well 

as the re-submitted RDD pack, along with reference information (title, document 

number etc) and: 

• the date the document was issued to the team 

• meeting date 

• date of a response by Project Co 

• the date the document was returned to Project Co 

• status ( A, B or C status, indicating whether the document was approved 

or not) 

• the date of the amended drawing  

• notes. 

 

34.2.1533.2.15 The PG (Production Group) RDD Tracker contained similar 

information to the RDD tracker but listed the documents considered during each 

production group review and provided notes or updated status from that review. This 

tracker grew over time with new tabs added for each production group review. This 

tracker did not in practice contain a lot of information, for example the notes columns 

rarely contained any data.  

34.2.1633.2.16 The RHSC Design Issues Tracker was used to record and describe 

issues emerging with various elements of the design as construction progressed. 

The tracker was also used to allocate actions to resolve the issue, prioritise the 

issue, allocate to a workstream and Board Lead, and show the current status. This 

tracker contained information relevant to issues being investigated by the Inquiry, for 

example, the Environmental Matrix, Room Data Sheets, Ventilation (compliance of 

single room ventilation design with SHTM 03-01), and Air Changes.  

34.2.1733.2.17 The Change Request Log tracked the requests that NHS 

LothianNHSL made to make changes to the design, providing details on the change 

request, including the room it related to, a description of the change, whether it 

involved additional cost or savings, whether it was approved or rejected, and 

comments.   
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34.2.1833.2.18 RFI (request for information) Register contained requests for 

information required by one party from another party to proceed on an issue. The 

register described the issue, a subject and RFI number, date issued and action due 

date, who the issue was raised by and who it was assigned to, the response or 

comments, and whether the action was open or closed.  

34.2.1933.2.19 The Change Control Register contained all of the BoardNHSL 

changes, including reference information, the date the Board Changechange was 

issued, a title and description of the change, the level of change (low, medium or 

high value), expected and actual response date, the estimated cost of the change 

provided by the BoardNHSL and by Project Co (these differed), and the fee type (for 

example whether it was design only or design and build). 

34.2.2033.2.20 Note that the list of trackers above is not a definitive list of all 

trackers used by MML. Other parties would also have had internal trackers to 

monitor workstreams. 

34.2.2133.2.21 The risk management approach outlined in the 2011 Project 

Execution Plan was as follows:  

“Risks will be identified through a combination of risk workshops, work-

stream development activities, design and scoping production, policy 

requirements and through management activities. The risks identified are 

to be managed in pro-active manner in accordance with the mitigation 

strategy agreed for each risk identified. The risk register remains a live 

document which must be regularly reviewed and updated by all parties. 

Risk will be categorised and quantitively scored in accordance with the 

probability and impact scoring matrix. Following identification and risk 

assessment each risk will be ranked to understand the key risks within the 

project, in order that these can be priority managed. Mitigation strategies 

will be developed for each of the key risks and will be assigned to 

individual work-stream leads for action. Risks will be reviewed and 

reported to DL [Davis Langdon] on a monthly basis for inclusion within the 

updated register.  
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The outputs of the risk management process will also be considered by 

the commercial work-stream. Ernst & Young will be responsible for 

monitoring financial risk, and DL will be monitoring project risks and 

facilitate monthly risk management workshops.  

 

Any new risk to the project should be raised via the appropriate 

notification system and assessed during future workshops.” 

 

34.2.2233.2.22 According to the OBC, under ‘Management Case’, the approach to 

risk “was developed based on the SCIM guidance with expert support from the 

Technical Advisor and Financial Advisor teams.” A copy of the full project risk register 

as it then stood was appended to the Outline Business Case.  

34.2.2333.2.23 The Risk Management Approach changed during the Construction 

Phase: “Commercial and project risks will be identified and managed at the Project 

Management Executive (PME) meeting.” NHS LothianNHSL would monitor risks. 

Mott MacDonald would manage the Design Issue Tracker “that will be reviewed 

monthly by the NHS LothianNHSL team at a Design Board Steering Group meeting.” 
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35.34. Part 3 – NHS Scotland Design Assessment 
Process 
 

35.134.1 Background 

35.1.134.1.1 Around 2009 to 2010, there were discussions between the Health 

Finance Directorate of the Scottish Government, Architecture and Design Scotland 

(ADS) and Health Facilities Scotland (HFS) that the design policy was being applied 

unevenly across health boards and a process should be introduced that would 

improve compliance.  

35.1.234.1.2 The process developed was that the Initial Agreement, Outline 

Business Case and Final Business Case were each to be subject to a design review, 

by ADS and HFS, prior to submission to the Capital Investment Group. This was 

named the NHS Scotland Design Assessment Process (NDAP) 

35.234.2 Guidance on NDAP 

35.2.134.2.1 The Supporting Guidance for Design Assessment in the Business 

Case Process (the NDAP Supporting Guidance) was issued on 5 July 2011. There 

was a passage of time between the 2010 design policy and the issuing of the NDAP 

Supporting Guidance in July 2011. It was introduced as part of the Scottish Capital 

Investment Manual. The Scottish Capital Investment Manual “must be followed in 

respect of all infrastructure investment by NHS Scotland bodies” [CEL 19 (2009) at 

para. 1]. Accordingly, as part of the Scottish Capital Investment Manual, the NDAP 

was mandatory. 

35.2.234.2.2 The opening line of the NDAP Supporting Guidance stated that: 

“From the 1st July 2010 an assessment of design quality will become part of the 

business case approval process.” 

35.2.334.2.3 NDAP and the Scottish Government’s requirement for design in 

healthcare builds was set out in 2010 Policy on Design Quality for NHS Scotland. 

The NDAP process was conducted by HFS and Architecture and Design Scotland 
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and its purpose was to ensure the build provided the balance of technical 

requirements, met clinical needs and fulfilled aims of the 2010 Policy.133 

35.2.434.2.4  NDAP commenced at Initial Agreement stage with the development 

of design standards that were used to provide the key criteria for a future NDAP 

review. Thereafter, formal NDAP reports were submitted to CIG prior to consideration 

of the Outline and Full Business Cases. Interim NDAP reports/responses could also 

be submitted to CIG (on request) at strategic design stage. 

35.2.534.2.5 The SCIM was clear that CIG approval was conditional on the level of 

support verified in the formal NDAP report sent at OBC or FBC submission. 

35.2.634.2.6 Alan Morrison in his statement to the Inquiry dated 11 April 2022 said:  

“The broad purpose of NDAP is to promote design quality and the service 

outcomes realised through good design. NDAP considers healthcare 

specific design as well as general good practice in design.” 

 

35.334.3 Transitional Arrangements 

 

35.3.134.3.1 As noted above the NDAP became a mandatory part of the business 

case approval process from 1 July 2010. However, transitional arrangements meant 

that this only applied to new Projects which had not yet submitted an Initial Business 

Case, while those that had not received approval of their Outline Business Case by 1 

July 2010 would be “considered for the assessment process on a case-by-case 

basis”. 

35.3.234.3.2 Since the RHCYP/DCN project had already been through the Initial 

Business Case by the time the NDAP process was introduced, the NDAP was not 

requiredmandated in terms of the transitional arrangements. 

35.3.334.3.3 There were discussions among the Project Team, HFS and SFT as to 

whether an NDAP would be required for the RHCYP/DCN project given that the 

133 A Policy on Design Quality of NHS Scotland 2010 
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design had been reviewed by Atkins at the OBC stage. There were also discussions 

on 6 February 2012 between project advisors.  

35.3.434.3.4 Michael Baxter provided further evidence to the Inquiry on NDAP in 

relation to the RHCYP/DCN project at the hearing on 16 May 2022. In relation to the 

introduction of NDAP into the business stage process he commented, 

“and the point that I made earlier in my evidence is that this was obviously 

introduced at a point in time and the idea was not about retrofitting to projects 

that had already passed progressive stages.”134  

35.3.534.3.5 He confirmed that a decision on whether an NDAP was to take place 

would have been largely down to himself in consultation with others.135 

35.3.634.3.6 The independent Atkins review of the design was arranged by SFT. 

The independent design review report was also provided to ADS and HFS for 

comment with the awareness of the Scottish Government.  

35.3.734.3.7 Mike Baxter in his statement to the Inquiry in April 2022, stated: 

“In December 2011, I had requested the SFT Atkins Design Review 

Report to be shared with HFS and A&DS to ensure there was an 

alignment of processes that had existed at the earlier stages of the RHSC 

project and those subsequently introduced as part of the Design Quality 

Policy for NHS Scotland introduced … in 2010. I have no recollection of 

the nature of the follow up to this request.”136 

35.3.834.3.8 At the hearing on 16 May 2022, Michael Baxter was asked what he 

saw as the relationship between the SFT design review by Atkins and the NDAP 

process as set out in the 2010 policy. He confirmed that “On review of the material, I 

would’ve seen them as complementary and therefore the sharing of information 

would’ve been important to make sure that anything-- everything that needed to be 

covered was covered.” 

134 Transcript - Michael Baxter - 16.05.2022 | Hospitals Inquiry page 47. 
135 Ibid page 78. 
136 Witness Statement - Michael Baxter - 16.05.2022 | Hospitals Inquiry 
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35.3.934.3.9 It was also confirmed that an NDAP process did not occur, but 

Michael Baxter’s view was that an equivalent process and the substance of an 

NDAP was being achieved by HFS involvement on the project.137 

 

35.434.4 Process 

35.4.134.4.1 The NDAP is conducted by ADS and HFS. 

35.4.234.4.2 In summary, amongst other things the NDAP assesses whether 

health boards are using the appropriate guidance. However, this assessment was in 

the context of (i) the health boards themselves being responsible for identifying any 

derogations, and (ii) the assessment being only “a high-level verification” with the “in-

depth consideration of technical and other standards” continuing to be a matter for 

the Project Team. 

35.4.334.4.3 The NDAP is formally initiated by the submission of a form by thea 

health board (in the NDAP Supporting Guidance at Appendix B). Assessments then 

take place at the 3 business case stages: Initial Agreement, Outline Business Case, 

and Final Business Case. The NDAP’s role ends prior to tendering.on the approval of 

the full business case by the Scottish Government Capital Investment Group. Health 

boards are required to submit documentation for each stage, as set out in Appendix 

A of the NDAP Supporting Guidance. More detailed documentation is required to be 

submitted for the OBC and, to an even greater degree, for the FBC. 

35.4.434.4.4  The outcome of the assessment is set out in a “brief report”, and the 

project must be either jointly supported or jointly not supported. Where it is 

supported, the support may be qualified by essential recommendations, advisory 

recommendations, or notes of potential to deliver good practice. HFS then sends the 

recommendation to CIG. CIG is only able to approve the project if it is either 

supported without qualification or with notes of potential to deliver good practice, or if 

evidence is provided as to how essential or advisory recommendations are being 

addressed. 

137 Transcript of Michael Baxter’s evidence to the Inquiry dated 16 May 2022 page 175. 
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35.534.5 If NDAP had been carried out 

35.5.134.5.1 In his statement to the Inquiry dated 11 April 2022,138 Alan Morrison, 

Scottish Government stated: 

“On 5 July 2019 I emailed Susan Grant of HFS in relation to NDAP. Susan 

responded to my email later that same afternoon… The purpose of my 

email was to better understand whether NDAP should have identified the 

problem with the ventilation system (at RHCYP) which had recently been 

discovered. If the answer was ‘no, NDAP does not get into that level of 

detail’, we would need to consider what we would have to put in place to 

identify issues before they became a problem. If the answer was ‘yes, it 

should have spotted the problem’, then we would need to consider why it 

did not and what we would need to change about the process. Susan’s 

response was to explain that because NDAP is “only a proportionate 

review” she could not guarantee the process would detect problems (such 

as arose at RHCYP) in future projects.” 

 

  

138 Witness Statement - Alan Morrison - 1 of 2 - 16.05.2022 | Hospitals Inquiry and Witness Statement 
- Alan Morrison - 2 of 2 - 16.05.2022 | Hospitals Inquiry 
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36.35. NHS Scotland Assure- Centre of Excellence 
 

36.135.1 Background 

36.1.135.1.1 In response to events at RHCYP/DCN and the Queen Elizabeth 

University Hospital in Glasgow, the 2019/20 Programme for Government139 stated: 

“To ensure patient safety we will create a new national body to strengthen 

infection prevention and control, including in the built environment. The 

body will have oversight for the design, construction and maintenance of 

major infrastructure developments within the NHS and also play a crucial 

policy and guidance role regarding incidents and outbreaks across health 

and social care.” 

 

36.1.235.1.2 In March 2020 a target operating model was submitted to the Scottish 

Government in respect of the creation of the new body which at that stage was 

called ‘Quality in Healthcare Built Environment’ (QHBE).. The name was later 

changed to ‘The Centre for Excellence’ and ultimately to ‘NHS Scotland Assure’. 

36.1.335.1.3 The aim in designing the new body was to deliver a coordinated 

approach and improve the management of risk in the healthcare build and 

refurbishment environment in Scotland and provide greater confidence to 

stakeholders. The functions of NHS Scotland Assure were designed to adhere to the 

Healthcare Improvement Scotland Quality Management Framework which is a 

reference tool for evaluating and improving healthcare.  

36.1.435.1.4 In creating a model for NHS Scotland Assure, extensive stakeholder 

engagement activities, user research and national events were undertaken and a 

range of health sector and partner roles were represented on the Programme Board 

which developed the new body. The aim was to understand what was already being 

carried out across the system (locally, regionally and nationally), the context of these 

roles, and how the new body could support personnel in the roles. The key principles 

139 Scottish Government 2019/20 Programme for Government P.17 

Page 376

A46525147



for the design of the new body based on this user research were (i) connecting 

national to local, (ii) accessing expertise and (iii) collaborating across the system. 

36.1.535.1.5 In the interim while the new body was being set up, HFS and ARHAI 

supported NHS Scotland projects through an Interim Review Service. This was to 

provide reassurance to the Scottish Government that ongoing builds and 

refurbishments projects were being delivered in accordance with guidance and were 

both fit for purpose and free from risk of harm.  

36.235.2 Launch 

36.2.135.2.1 NHS Assure launched on 1 June 2021 with a phased approach due 

to the Covid 19 pandemic. The vision for the new body was “To be an internationally 

recognised national centre for reducing risks in the healthcare built environment and 

ensuring they are safe, fit for purpose, cost effective and capable of delivering 

sustainable services over the long term.” 

36.2.235.2.2 The Director of Health Finance and Governance wrote to NHS Board 

Chief Executives and others by letter dated 27 May 2021 140advising of the launch of 

NHS Scotland Assure as part of the services delivered by NHS National Services 

Scotland. 

36.2.335.2.3 At the launch the then Cabinet Secretary for Health and Social Care, 

Humza Yousaf, stated: 

“NHS Scotland Assure will support a culture of collaboration and 

transparency to provide the reassurance patients and their families 

deserve to feel safe in our hospitals. This service is unique to Scotland 

and is leading the way in risk and quality management across healthcare 

facilities. 

“With services designed with patients in mind, we can make a real, 

positive difference to people’s lives.” 

140 DL(2021)14 - NHS Scotland Assure: quality in the healthcare environment 
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36.2.435.2.4 When NHS Scotland Assure was launched, HFS and ARHAI were 

absorbed into it. 
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36.335.3 Structure and Relationships 

36.3.135.3.1 NHS Scotland Assure is part of NHS National Services Scotland. It 

isFormerly part of the Procurement, Commissioning and Facilities Business Unit and, 

it is now a separate business unit within NSS. ARHAI and HFS fall within the 

umbrella of NHS Scotland Assure. It is accountable to the NSS Executive 

Management Team, NSS Board and the Scottish Government. 

 
 

 Organigram showing NHS Scotland Assure within NHS National Services Scotland 

 

36.3.235.3.2 NHS Scotland Assure works with NHS Boards through ongoing 

discussion of any issues during a healthcare build. Its functions will cover the full 

lifecycle of a healthcare build.  

36.3.335.3.3 The involvement of Chief Nursing Officer wrote to health boards on 

27 May 2021, indicating that from the 1 June 2021, all NHS Board projects that 

require review and approval from the NHS Capital Investment Group (CIG), will need 

to engage with NHS Scotland Assure in health care builds is mandatory.to undertake 

key stage assurance reviews (KSARs see further section 35.5). Approval from the 

CIG will only follow once the KSAR has been satisfactorily completed. The “sign off” 

from KSARs have been designed to provide assurance to the Scottish Government 

that guidance has been followed. The Scottish Government may also commission 
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NHS Scotland Assure at key stages in the life of a build project is requiredto 

undertake reviews on other healthcare built environment projects. This does not 

change accountability for capital funds to be released to a build (see section 11.5 

above).the projects; NHS Boards remain accountable for their delivery. NHS 

Scotland Assure will be accountable for the services it provides that support delivery 

of the projects.141  

36.3.435.3.4 NHS Scotland Assure is involved in a compliance, monitoring and 

advisory role and does not undertakehave any role in undertaking inspections. HIS 

continues to undertake the inspection of NHS Hospitals and related services through 

the Healthcare Environment Inspectorate. NHS Scotland Assure will ensure 

inspections are supported by relevant expertise.  

36.3.535.3.5 NHS Scotland Assure is accountable to the Scottish Government. 

The Scottish Government fund NHS Scotland Assure and are effectively “their 

client”. It has a relationship with both the Health Finance, Corporate Governance and 

Value Directorate and the Chief Nursing Officer’s Directorate. 

36.3.635.3.6 Stakeholders engage with NHS Scotland Assure through a 

stakeholders’ network. There are four substantive Advisory Groups. These are: 

Scottish Property Advisory Group (SPAG), Scottish Engineering Technology Advisory 

Group (SETAG),, Scottish Facilities Management Advisory Group (SFMAG) and 

NHS Scotland Environmental Sustainability Group (NESG).. Other subgroups are 

accountable to these Advisory Groups. The Regional Strategic Facilities Group was 

a body in which the Chairs of the Advisory Groups met. It has now moved to a 

National Strategic Facilities Group. 

36.3.735.3.7 The National Strategic Facilities Group (NSFG) is chaired by the 

Director of NHS Assure and the Vice Chair will be nominated on a two -yearly basis 

from the Chairs of the Strategic Advisory Groups. The membership of the NSFG 

comprises of one key facilities lead from each NHS Board; Director and Assistant 

Directors of NHS Scotland Assure; Chairs of each of the Advisory Groups and 

141 DL(2021)14 - NHS Scotland Assure: quality in the healthcare environment 
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representation from the Scottish Government. Others such as programme leads, 

consultants etc will be invited when required. 

36.3.835.3.8 The purpose of NFSGNSFG is “to provide collaborative leadership, 

assurance, compliance and vision for Estates and Facilities Services across NHS 

Scotland Boards ensuring that these services remain fit for purpose, identify, and 

prioritise service risks through workplans and align with National Scottish 

Government Strategy, Health and Social Care Delivery Plans and Regional Delivery 

Plans.”142 

36.3.935.3.9 NSFG meetings will consist of:  

• Update from NHS Scotland Assure on related national innovation, policy 

or development issued outside the remit of the Advisory Groups 

workplans 

• Update from the Scottish Government on national directives, information 

and direction 

• One to two topics from each of the Advisory Groups. 

 

The intention is that the roles of the Advisory Groups will be reviewed annually to 

ensure the objectives of the groups continue to be relevant and based on priorities.    

 

36.3.1035.3.10 The NSFG reports to both the Chief Executives Group and the 

National Infrastructure Board. The Chief Executives Group is the Chief Executives of 

all theScottish health boards and the National Infrastructure Board is a Scottish 

Government Board involved in the healthcare environment. 

36.435.4 Functions  

36.4.135.4.1 NHS Assure will provide a range of functions and services in relation 

to healthcare builds. These are: 

• Guidance. It develops and maintains guidance on healthcare builds to 

ensure they are free from avoidable risk and infection. This includes 

142 A43407892 Draft terms of reference for NSFG 
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producing the standards against which compliance in healthcare builds is 

measured. In producing guidance NHS Assure has regard to 

developments from other organisations and countries. By taking an 

evidence -based approach throughout, it ensures that guidance is up to 

date with scientific and technical developments. 

• Compliance/Assurance. NHS Scotland Assure monitors compliance with 

relevant guidance and ensures that health boards demonstrate 

compliance at key stages of the lifecycle of a healthcare build or a major 

refurbishment where the value of the project requires submission to CIG. 

Other projects which are complex due to the needs of patients utilising the 

service may be reviewed regardless of the financial value e.g., oncology, 

theatre and critical care units. This compliance monitoring will take the 

form of Key Stage Assurance Reviews (see section 1135.5 above), which 

provide assurance to the Scottish Government Health and Social Care 

Directorates. 

• Communications. NHS Scotland Assure ensures that information flows 

between key partners across the NHS. This can take many forms 

including conferences and networking events. It shares developments in 

research guidance with boards where this may be relevant due to an 

ongoing build or development. It also ensures that any lessons learned 

are shared across the NHS. 

• Intelligence. NHS Scotland Assure supports health boards in the 

monitoring and managing of risk in builds. It gathers data and analytics 

and analyses information about the build environment to provide a 

preventative approach to risk. The intention is to assist Boards in 

management of this area to enable decision making on such areas as the 

environment, safety targets etc. 

• Knowledge Management. NHS Scotland Assure shares updates in 

research, guidance and best practice with health boards. It targets specific 

boards where the updates are specific to ongoing and completed projects. 

Page 382

A46525147



It supports health boards in evaluating projects to inform any lessons 

learned and ensures these are disseminated across the NHS. 

• Expertise. Ensures Boards have the right staff and skills for build projects 

and that staff have access to national training and support to assist them 

in their roles. Coordinates experts on subject matters to support Boards 

based on need and to manage risk. This workstream collaborates with the 

Workforce Planning and Development Service to identify and improve any 

gaps in subject matter expertise.  

• Research Development and Innovation. NHS Scotland Assure develops 

and provides direction/commission for quality research. This research is 

evidence based and will develop into guidance and practice. The intention 

is to allow knowledge gaps to be filled and to use this research to manage 

the risk in healthcare builds.  

• Response. To respond to issues in the build. Assess the risk against 

current estate and projects and provide a coordinated response. 

• Workforce Planning and Development. Provide specialist workforce 

education development, assess the skills required across Boards and 

address workforce shortage both immediate and anticipated. Supports the 

workforce in acquiring the necessary knowledge and skills. 

36.4.235.4.2 Additionally NHS Scotland Assure also provides services on heath 

publications and guidance; health board decontamination support and advice; 

engineering support and assurance that engineering services are safe for patients 

and staff; equipping services; facilities services including all aspects of property 

management  to ensure safety and compliance of NHS buildings; reporting of 

incidents and alerts; property and capital planning support and expert services 

(which includes a range of construction and professional services frameworks, an 

advisory service, a design assessment and an end to end equipping service); advice 

and guidance to support NHS Scotland’s climate and environmental sustainability 

commitments; and training conferences. 
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36.4.335.4.3 The ARHAI branchgroup of NHS Scotland Assure aims to protect the 

people of Scotland from infection and antimicrobial resistance. It provides the 

following services: 

• Provides evidence -based guidance and expert advice on infection 

prevention and control to reduce healthcare associated infection.; 

• Provides interpretation and guidance of infection prevention and control in 

the built environment and decontamination.; 

• Improving health and wellbeing by implementing the Scottish One Health 

Antimicrobial Resistance programme.; 

• Undertakes data and intelligence on healthcare associated infection to 

inform clinical practice; 

• Provides guidance on infection prevention and control to care homes and 

community settings; and 

• Provides expert infection prevention and control advice to a healthcare 

environment. 

 

36.4.435.4.4 The current ARHAI governance structure is as follows: 

 

Page 384

A46525147



 
 

 

 

36.4.535.4.5 The ARHAI structure aims to have stakeholder input at key stages. 

The three working groups comprise of internal and external stakeholders and use 

expert opinion to consult and develop evidence -based materials. The Oversight and 

Advisory Groups are comprised of internal programme representatives and external 

stakeholders. They provide oversight and an advisory role for the priority 

programmes and raise any risk. The ARHAI Senior Management Team provides 

programme governance and assesses and mitigates risk. It reports and escalates 

risk and issues to NHS Scotland Assure Directorate Management Team, the top level 

of governance within NHS Scotland Assure.   

36.4.635.4.6 The letter from the Director of Health Finance and Governance dated 

27 May 2021 advised that NHS Scotland Assure has a multi-disciplinary team with 

subject matter experts in the fields of infection prevention and control, medical 

microbiology, specialist engineering, science, hard and soft facilities and building 

management. 
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36.4.735.4.7 The letter also set out that NHS Scotland Assure will have (i) a 

leadership role in supporting NHS Boards as they deliver oversight in new build and 

refurbishments, (ii) a quality management system to strengthen infection prevention 

and (iii) a guidance role regarding incidents and any outbreaks across health and 

social care. 

 

36.535.5 Key Stage Assurance Reviews 

36.5.135.5.1 A Key Stage Assurance Review (KSAR) is conducted by the 

Assurance function/workstream of NHS Scotland Assure. It delivers an independent 

peer review, where staff outside thea health board’s project use experience and 

expertise to examine the progress of the project and the likelihood of a successful 

delivery. This includes examination of the work of consultants and contractors to the 

project. A KSAR is used regardless of the particular procurement route and  is 

mandatory for projects requiring CIG approval.  

Organigram of the Engineering and Assurance team 
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This Assurance team is supported across the business by subject matter experts 

and the programme management office.  

 

36.5.235.5.2 Key Stage Assurance Reviews ensure that infection prevention and 

control is a key consideration in a healthcare build in respect of the following areas: 

water and drainage, ventilation, electrical, medical gases installation and fire. This is 

to ensure they are designed, installed and functioning from the initial build and 

throughout that build’s lifetime with this key consideration. 

36.5.335.5.3 Each KSAR project is allocated a KSAR lead from the NHS Scotland 

Assure Assurance Team.  The KSAR lead reports to the NHS Scotland Assure Head 

of Engineering, who in turn reports to the Assistant Director for Engineering and 

Assurance.  If there is a requirement for escalation during any KSAR, this is done via 
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this route.  Any subsequent escalation is via the NHS Scotland Assure Director, who 

in turn will report to the NSS Chief Executive and Scottish Government as required. 

This is set out in the chart below.   

f  

 

36.5.435.5.4 Regular liaison takes place between the NHS Scotland Assure Head 

of Engineering and CIG. NHS Scotland Assure also prepare a regular exception 

report to Scottish Government which includes any details of significant KSAR risks.   

36.5.535.5.5 In terms of oversight, health boards are kept informed of the status of 

a KSAR via regular dashboard reports. Should any matters require further escalation 

then this is usually via the Senior Responsible Officer within thea health board’s 

project.  
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36.5.635.5.6 Importantly NHS Scotland Assurance does not work in an inspection 

capacity during a KSAR, but rather will operate in an advisory, assurance and 

compliance capacity and will work with health boards. It does not remove any legal 

or contractual obligations from health boards, designers or contractors. It is 

described as a complimentary review and does not replace the responsibilities of the 

health board or their need to have an effective framework in place to provide 

assurance and governance of their project.  

36.5.735.5.7 There is no intention of the KSAR overlapping with the NDAP process 

described in section 1034 and they are complementary to each other. The KSAR looks 

at certain areas of the build and the NDAP process looks at the wider aspects of a 

build e.g., environmental, modern building. The KSAR Workbooks describe this as : 

“The NDAP, working with Health Boards, will set the principles of the design 

solution, whereas the KSAR will provide a detailed technical review of the 

specifics of the design solution. Where possible the two reviews will be 

aligned to avoid duplication of work. For example, in instances where the 

NDAP has reviewed detail at a technical level, this will be used by the KSAR 

team rather than being separately requested and reviewed.”143 

 

36.5.835.5.8 For information on NDAP and its involvement in the RHCYP/DCN 

project see section 3534 above. 

36.5.935.5.9 NHS Scotland Assure will conduct a review at each stage in the 

health care build, namely: 

• Initial Agreement (no longer undertaken as a compulsory stage– see 

below) 

• Outline Business case 

• Full Business Case 

• Construction  

• Commissioning  

• Handover 

143 Initial Agreement KSAR Workbook, Page 7 
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They have produced a workbook for each stage. These contain questions for each of 

the installation areas with a specific set which focusses on infection, prevention and 

control. These are not designed to be prescriptive, and the review team may decide 

to look at a particular area further. The workbook provides a framework for clinical 

specialisms, facilities and operational management to manage the build.  

 

36.5.1035.5.10 The Initial Agreement KSAR will look at the approach taken at 

design commencement and whether there is an understanding of the patients using 

the facility and whether their needs for quality and safety have influenced the design 

especially in respect of Infection Prevention and Control. The KSAR workbook also 

sets out the relevant guidance that applies together with the need to meet statutory 

requirements and the use of mandatory NHS tools such as the Activity Data base 

and the Achieving Excellence Design Evaluation Tools.  

36.5.1135.5.11 Recently NHS Scotland Assure have moved away from having an 

Initial Agreement KSAR as it was felt it occurred too early in the process to be of 

value. The workbook remains available for Boards to use as a tool and to start 

gathering evidence for the next KSAR. 

36.5.1235.5.12 The Outline Business Case KSAR 144and the Full Business case 

KSAR145 investigate the approach taken by the health board in development of the 

design in terms of both the patients using the facility and expectations for appropriate 

quality and safety standards which will influence the design of the accommodation. 

For the OBC KSAR it provides assurance that the build can proceed to FBC and at 

FBC stage this assurance is around proceeding to the Construction phase. Like the 

Initial Agreement KSAR at the stages of the design development the necessary 

guidance and statutory requirements must be met (unless derogations are set out by 

the health board and agreed). 

36.5.1335.5.13 At the FBC KSAR there will be an additional checking of the design 

calculations and solutions adopted. This is a more in-depth assessment of the 

144 Outline Business Case KSAR Workbook 
145 Full Business Case KSAR Workbook 
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design and may take longer than previous KSARs. The level of checking will be fixed 

by the review team following on site discussions. 

36.5.1435.5.14 The workbooks set out the initial questions which the review team 

will use to assess the build project and the information the team will utilise during 

their KSAR. This includes the planned approach for managing the design process to 

ensure successful compliance with agreed and approved standards. For subsequent 

KSARs this will involve an evaluation of changes detailed from previous KSARs and 

verification that CIG, NDAP and ADS recommendations have been implemented. 

The questions cover the areas of project governance and general arrangements, 

water and internal plumbing/drainage systems, ventilation, electrical, medical gases, 

fire, IPC built environment, with numerous points and assurances sought under each 

area. 

36.5.1535.5.15 The next KSAR stage is construction.146 At this stage the workbook 

states that the review is designed to provide independent assurance to the Scottish 

Government that:  

“The construction phase is fully defined, and effectively utilises national 

guidance and construction techniques required to deliver a building which 

comply with relevant national guidelines and meet the needs of patients 

who will be using the facility.  

The construction and commissioning teams are skilled in the necessary 

construction methods and understand the required outcomes.” 

 

In addition, there is listed guidance and statutory requirements which the build must 

comply with.  

 

36.5.1635.5.16 A Construction KSAR is site based and the review teams will 

consist of experienced operational estates professionals and experienced IPC 

clinicians. They work together with the health board’s Project Teams including their 

clinicians and the appointed consultants and contractors. The number and timing of 

the reviews during the construction stage will be decided upon a project-by-project 

146 Construction KSAR Workbook 
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basis. The initial questions within the Construction Workbook are set out under the 

same broad area headings as before but are more focussed to provide assurance 

around the construction within these areas. 

36.5.1735.5.17 The Commissioning KSAR147 takes a different form from the other 

KSAR as it is a site-based audit of the processes and documentation involved in the 

commissioning phase. It is described as an “independent peer review” where NHS 

Scotland Assure experts in particular subject matter review and assess the proposed 

pre-commissioning and commissioning documentation and any commissioning test 

results available. Any areas of concern will be immediately raised with the health 

board. 

36.5.1835.5.18 This KSAR will also check the commissioning and result of any 

solutions adopted by a health board following discussions with a health board and 

relevant stakeholders. The questions under each topic area within the workbook set 

out the information that will usually be reviewed during the site visit and it is expected 

that the construction stage should effectively be complete by the time of the 

commissioning KSAR to ensure the report is accurate. 

36.5.1935.5.19 The Handover KSAR148 is the final one and, like the preceding 

Commissioning KSAR, will take the form of a site-based audit of the processes and 

documentation. Subject matter experts from NHS Scotland Assure will review and 

assess the proposed pre-handover and handover stage documentation. This KSAR 

will also undertake an appropriate level of checking of the commissioning results, as 

installed drawings, health and safety documentation, manufacturer’s literature and 

any solutions adopted. Again, the number and timing of this stage review(s) will be 

determined by the particular project. 

36.5.2035.5.20 In addition to the usual broad heading of questions within the 

workbook relating to water systems, ventilation systems, plumbing and drainage, fire 

safety, electrical systems and medical gases, it will also include consideration of any 

other building or engineering component critical to the welfare and safety of a 

particular patient cohort and ensure that the requirements of Infection Prevention 

147 Commissioning KSAR Workbook 
148 Handover KSAR Workbook 
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and Control Guidance  have been implemented in order that services are delivered 

safely. 

36.5.2135.5.21 The KSAR process is aligned to the typical Scottish Capital 

Investment Manual (SCIM) stages. As part of the KSAR process, there are no 

compulsory meetings with the health board and meetings are scheduled as required. 

In a typical KSAR process this will resemble: 

• KSAR “kick off” meeting. 

• Regular workshops with the health board to discuss observations that 

arise from the review. 

• Final “wrap up meeting” to discuss finding of KSAR and any action plan. 

 

36.5.2235.5.22 After every KSAR at every different stage of a build, an 

independent assurance report is drafted and shared with the health board together 

with an observation list. The intention of this practice is that: 

• personnel on the project have appropriate skills and experience 

• clinical staff and stakeholders understand the project aims and status 

• correct management structures are in place to ensure appropriate 

infection prevention and control measures are designed into the project to 

reduce risk of any transmission. 

• provide assurance that a project can progress onto the next stage of 

development with emphasis on safety of patients and staff who will use 

the facility 

• provision of advice and guidance to programme and project teams by 

fellow practitioners.  

 

 

36.5.2335.5.23 The KSAR produced by the review team is reviewed by the health 

board who provide any necessary feedback and a check for factual accuracy. 

Following this, health boards draft an action plan (if required), together with the 

support of NHS Scotland Assure if requested in response to the findings of the 

review.  
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36.5.2435.5.24 The key stage assurance report and action plan are submitted to 

the CIG together with a recommendation from NHS Scotland Assure Assurance 

Services regarding whether the project should proceed to the next stage of the 

procurement structure. These documents are also shared with other NHS Scotland 

Assure services together with lessons learned.  

36.5.2535.5.25 By Directorate letter dated 6 February 2023, Alan Morrison, Deputy 

Director of Health Infrastructure, Investment and PPE wrote to NHS Board 

Executives and others and confirmed, 

“This DL covers the commissioning, completion, and handover part of the 

process and notifies you that all building projects going through a KSAR, 

should not open to patients or the public until you receive a ‘supported 

status’ from NHS Scotland Assure.” 

It recommended that Project Teams liaise with KSAR teams to ensure that their 

capital projects are completed satisfactorily and that their supported status is 

achieved. This letter expanded the role and support of the KSAR team in the project 

right up the build opening to patients and the public. 

 

36.635.6 Compliance and Enforcement 

36.6.135.6.1 Edward McLaughlin, NHS National Services gave evidence to the 

Scottish Hospitals Inquiry at the hearing on 9 May 2022 that: 

“…in 2019, the Scottish Government asked NSS to put together a 

proposal for a national body that would ensure that all projects, all 

construction projects, were delivered compliant with all appropriate 

standards and guidance.”149 

 

The KSAR workbook sets out all the guidance that each stage the build 

project will have to encompass and explains any derogations from these.” 

 

149 Transcript – Edward McLaughlan – 09.05.2022 at column 7. See also witness statement of Susan 
Grant for hearing commencing 25 April 2023 at paragraph 81. 
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36.6.235.6.2 Alan Morrison’s, statement dated 11 April 2022 to the Inquiry states: 

"NHSSA's engagement does not change accountability for the project.  

Health Boards remain accountable for their delivery and NHSSA will be 

accountable for the services it provides to support delivery of the Health 

Board's project.”150 

 

36.6.335.6.3 While the KSARs undertaken by the assurance workstream of NHS 

Scotland Assure set out the guidance that a health board must comply with in a build 

and requires a health board to justify any derogations from this guidance, this may 

not capture the situation where a health board is unaware that their build has 

derogated from guidance. The review team do not necessarily check every line of 

every procurement document submitted during a KSAR to ensure every piece of 

data listed complies with guidance.  It will depend on the type of evidential 

documents that are submitted by a health board. 

36.6.435.6.4 While it cannot provide an absolute assurance, the KSAR process 

does aim to reduce the risk of errors in a build. The approach adopted by the KSARs 

and NHS Scotland Assure ensures early engagement and support for the board from 

the beginning of the process. The documentation or evidence that NHS Scotland 

Assure wish submitted ensures that boards are considering various crucial elements 

of infection prevention and control and entering early discussions with the review 

team and their own personnel. It ensures that the health board have a robust internal 

process for scrutiny and validation around their own documentation.  NHS Scotland 

Assure personnel believe the systems and processes that are now in place should 

minimise any such errors occurring in the first place and mitigate any risk. 

36.6.535.6.5 If a health board lists a derogation from guidance, there will be a 

discussion around the reasons for this and whether the appropriate teams are in 

agreement e.g., clinical. In terms of enforcement a health board will not be allowed to 

move onto the next stage in the procurement process e.g., outline business case to 

full business case until a KSAR is signed off. If a derogation is something that the 

KSAR review team do not agree with, then it will entered as an essential 

150 Witness Statement - Alan Morrison - 1 of 2 - 16.05.2022 | Hospitals Inquiry and Witness Statement 
- Alan Morrison - 2 of 2 - 16.05.2022 | Hospitals Inquiry 
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recommendation and the health board will be asked to provide a letter that they have 

undertaken all essential recommendations. If a matter is not resolved, then the build 

will not be allowed to open. There is no formal appeal for a health board who 

continue to disagree with KSAR recommendations. The approach is to resolve 

matters through discussion. If this didn’t happen, a health board could ultimately take 

the matter to the Scottish Government.  

36.6.635.6.6 The NHS Scotland Assure KSAR process is relatively new and given 

the length of time large build projects do take, not many health boards have 

undertaken the process yet from beginning to end. The process is constantly 

evolving and being refined from consultation and feedback received from boards. 
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37.36. Whistleblowing 
 

37.136.1 Introduction 

37.1.136.1.1 The Inquiry has not been informed of any whistleblowing from a 

member of NHS LothianNHSL directly related to matters falling within the remit of the 

Inquiry. 

37.1.236.1.2 However, given the specific reference to “implementation of 

whistleblowing policies” in the Inquiry’s terms of reference, it is convenient to set out 

here the policies that NHS LothianNHSL had in place in relation to whistleblowing. 

37.236.2 Policies  

37.2.136.2.1 From September 2005, NHS LothianNHSL had in place a “Freedom 

of Speech Policy and Procedure”. This policy was in place to address those 

occasions where staff had concerns about what was happening at work and where 

the NHS LothianNHSL grievance procedure and wider polices such as race equality 

and equal opportunities would not be appropriate.  

37.2.236.2.2 The policy stated that NHS LothianNHSL was committed to achieving 

the highest possible standards of care and high ethical standards in the delivery of 

health care and that freedom of speech was encouraged through the framework laid 

down in this policy. It stated: 

“The purpose of this policy is to ensure employees have a proper and widely 

publicised procedure for voicing complaints about issues such as: 

• malpractice or ill treatment of a patient/client/customer by a member of 

staff; 

• repeated ill treatment of a patient/client/customer, despite a complaint 

being made; 

• a criminal offence has been committed, is being committed, or is likely 

to be committed; 

• suspected fraud; 
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• disregard for legislation, particularly in relation to health and safety at 

work; 

• the environment has been, or is likely to be, damaged; 

• breach of Standing Financial Instructions; 

• showing undue favour over a contractual matter; 

• showing favour to a job applicant; 

• a breach of a code of conduct; 

• information on any of the above has been, is being, or is likely to be 

concealed.” 

 

37.2.336.2.3 In 2016 this was replaced with the ‘Whistleblowing Policy and 

Procedure’, which echoed the NHS LothianNHSL commitment to achieving the 

highest possible standards of care in the delivery of health care. The purpose of this 

policy “is to ensure employees have a proper and widely publicised procedure for 

voicing whistleblowing concerns.” 

37.2.436.2.4 The policy was intended to provide the basis by which concerns can 

be fairly and effectively raised and responded to. It stated: 

“NHS Lothian is striving to create a climate which ensures employees 

have absolute confidence in the fairness and objectivity of the procedures 

through which their concerns are raised and are assured that concerns 

raised will be acted upon.” 

 

37.2.536.2.5 The policy provided the same non exhaustive list of examples of 

potential whistleblowing issues as detailed in the 2005 policy, with two additional 

issues: 

• systematic discrimination 

• management instructions which are contradictory to safe and effective 

person -centred care. 
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The policy directed that if a member of staff felt that something was of concern, and 

they felt that it was something which NHS LothianNHSL should know about or 

investigate, they could use the procedure contained within the policy. 

 

37.2.636.2.6 The policy provided different levels of escalation or alternatives 

should a member of staff feel they were unable to raise their concern with the 

management level named. Ultimately, the policy provided details of a national alert 

telephone line if a member of staff felt unable to raise their concerns through NHS 

LothianNHSL. This was run by the Whistleblowing Alert and Advice Services for NHS 

Scotland (AALS) through the Scottish Government Health Directorate. 

37.336.3 Awareness 

37.3.136.3.1 Prior to 2013, human resources policies were publicised to members 

of staff through an ‘Employment Policies Manual’. This was first complied in 2005 

and distributed to all NHS workplaces with regular updates issued. This manual was 

withdrawn in 2013 with the development of the HR Online website which sat within 

the NHS LothianNHSL intranet. Thereafter, staff were directed to HR online to 

ensure they were accessing the most up to date version of the policies and 

guidance.  

37.3.236.3.2 NHS LothianNHSL communicated polices to members of staff in a 

variety of ways namely using a bulletin to all staff entitled ‘Team Brief’, intranet 

content and information cascaded to staff through the management structure. 

37.436.4 Speak Up 

37.4.136.4.1 In 2019 NHS LothianNHSL introduced Speak Up, an initiative 

designed to encourage staff to feel safe and supported in raising concerns. This was 

introduced so that staff who had a concern could discuss this confidentially and 

receive advice and guidance on what to do next to address this. This may be about 

personal issues or wider service delivery. The member of staff may be directed to 

their line manage, or if appropriate, to the whistleblowing policy.   

37.536.5 Other routes for staff concerns 
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37.5.136.5.1 Other than whistleblowing, during the period of the project there were 

other avenues which staff could utilise to raise concerns about the project. These are 

outlined below: 

37.5.236.5.2 NHS LothianNHSL had in place Incident/Adverse Event Management 

Policies throughout the period of the project. An adverse event or incident is defined 

as “an event that could have caused, or did result in harm to people, including death, 

disability, injury, disease or suffering and/or immediate or delayed emotional 

reactions or psychological harm”. This also included harm to all or parts of NHS 

LothianNHSL as an organisation e.g., system failure, service disruption. The policy 

required NHS LothianNHSL to report and review adverse events and near misses 

(where a harmful outcome was avoided either by chance or intervention.) Any review 

undertaken was to focus on learning and best practice.  

37.5.336.5.3 Partnership working was a feature of NHS Scotland’s approach to 

employee relations with the Scottish Government, NHS employers, trade unions and 

professional organisations working together to reach agreement on issues which 

would affect them. Within NHS LothianNHSL there was aan NHS Lothian 

Partnership Forum. This is chaired jointly by the Chief Executive and a non-

executive Employee Director who met with the trade union/employee representatives 

and management. In addition, there were other local partnership forums where any 

concerns regarding the RHCYP/DCN could have been raised by staff. These were: 

• Royal Infirmary of Edinburgh Partnership Forum. After 2016 this became 

the Women and Children’s Services Partnership Forum 

• Western General Hospital Partnership Forum 

• Corporate Services Partnership Forum. 

 

37.5.436.5.4 Within the RHCYP/DCN project there were a number of local health 

and safety committees namely: 

• Royal Hospital for Sick Children Health and Safety Committee. 

• Western General Hospital Health and Safety Committee. 

• Corporate Services Health and Safety Committee. 

• Royal Infirmary of Edinburgh Health and Safety Committee. 
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which sat below the NHS Lothian Health and Safety Committee and together 

ensured compliance with the NHS Lothian Health and Safety Policy. Reports were 

provided on a quarterly basis from the health and safety management system and 

the information was reviewed and summarised by each of the local health and safety 

committees to determine local levels of assurance. These were reviewed by the NHS 

Lothian Health and Safety Committee to provide assurance at a wider corporate 

level. In terms of the policy, members of staff were instructed to immediately notify 

their manager/supervisor of all health and safety hazards that they identify. Where a 

member of staff believed it was inappropriate to raise a legitimate concern with their 

manager that is in the public interest they could raise it in terms of the 

Whistleblowing Policy. 

 

37.5.5 It was open to members of staff throughout the RHCYP/DCN project to 

raise concerns, ideas or seek clarification through user groups and workstreams or 

in response to newsletters which invited staff comment, inductions and familiarisation 

visits. 
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RESPONSE ON BEHALF OF NHS LOTHIAN  
 

TO THE PROVISIONAL POSITION PAPER 9 (PPP9) 
ON 

THE GOVERNANCE STRUCTURE WITHIN THE PROJECT TO CONSTRUCT THE 
ROYAL HOSPITAL FOR CHILDREN AND YOUNG PEOPLE AND DEPARTMENT OF 

CLINICAL NEUROSCIENCES, EDINBURGH 

(Submitted on 24 November 2023) 
 

1. Introduction  
 

1.1. It is understood that PPP9 is intended to set out in some detail the corporate 

governance, national governance and day-to-day management structures of NHS 

Lothian and other public bodies (but not private bodies) involved in the Project. 

Consequently, it is lengthy and detailed.   NHS Lothian (‘NHSL’) assumes that the 

Scottish Hospitals Inquiry (‘SHI’) have produced PPP9 based on the factual 

information and documentation produced by NHSL and other core-participants. 

NHSL has not reviewed the entire document for factual inaccuracies. However, 

the table in Appendix 1 below sets out factual clarifications or corrections arising 

from the terms of PPP9 that NHSL considers should be brought to the attention of 

SHI. 

 

1.2. The terms of PPP9 also give rise to some broader issues which NHSL wishes to 

address by way of the following introductory observations and comments. 

 

2. Governance and Management 
 

2.1. At times PPP9 appears to confuse the role of governance and that of 

management. NHSL submitted a paper titled ‘Description of the Overall System of 

Governance dated 26 May 2021 in response to Request for Information 1 (index 

number 6.1_0004). This paper includes a section on the difference between 

Governance and Management with includes the following summary: 

 

‘In very simple terms, governance is concerned with the ‘what’, whereas 

management is about ‘the how’ and implementing whatever the Board agrees, 

and what it is required to do when carrying out its functions and services.    
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Management may develop proposed strategies, plans, and policies.  Once the 

Board has approved them, it is then management’s responsibility to implement 

them and determine how to do so. Management manage risk, prioritise 

resources organise their activities, and put in place systems of control to 

achieve the Board’s objectives and outcomes.   When doing so management 

have to operate within the parameters set by the Board, observe any legal or 

regulatory or quality requirements, the scope of their delegated authority, and 

the resources available to them. The Board will seek assurance from 

management that there are adequate and effective systems of governance, 

risk management and internal control in place.  

 

The Board delegates authority for decision-making through its Scheme of 

Delegation.’ 

 

2.2. As stated above, there is a key distinction between the role of governance and 

management, particularly in healthcare infrastructure Projects. There appears to 

be implied criticism at points within PPP9 that certain management issues were 

not escalated to Executive Directors or the NHSL Board. Once again SHI requires 

to take care not to overuse the benefit of hindsight and assume that mistakes or 

problems with the Project would have been identified at an earlier stage if there 

had been a different governance structure or structures. The key problems with 

the Project arose from errors or misunderstandings in relation to technical matters. 

They could have occurred and not been identified whatever the governance 

structures. For example, the governance structure led to assurances being sought, 

and given, that the ventilation system accorded with the relevant technical 

guidance (in particular SHTM 03-01). The role of governance is to ensure the 

correct questions are asked, and checks carried out, by the appropriate people, 

not to scrutinise the detail of the work which the people with the appropriate 

technical or management expertise carry out.  

 

2.3. In fact, there was careful consideration about the progress of the Project and 

whether there was any need to escalate technical or management issues. There 

were monthly one-to-ones between the Project Director (Brian Currie) and the 

Senior Responsible Officer (SRO) (Susan Goldsmith). Susan Goldsmith was Brian 

Currie’s line manager. In addition, there were weekly meetings between Susan 
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Goldsmith, Brian Currie and Iain Graham, NHSL Director of Capital Planning and 

Estates, the purpose of which was to review progress, consider risks and provide 

detailed oversight on the key issue the Project was facing1. The meetings were 

used to consider if anything required to be escalated to the Executive team or 

Finance & Resources Committee2. Therefore, as intended, the managers 

managed the Project within their delegated authority and escalated when 

appropriate. It would defeat the purpose of bringing in professionals with particular 

expertise to manage project specific issues if all issues were escalated up the 

chain.   

 

2.4. Additionally, there seems to be an implication that if a discussion isn’t minuted in 

the formal minutes of a committee meeting then it didn’t happen. Susan Goldsmith 

explains in her witness statement3: 

 
‘Issues would be discussed at Board level; they would also be discussed at the 

Finance and Resources Committee. This is not necessarily always evident 

through the minutes because these were clearly very commercial discussions and 

issues that would not have helped the Board’s negotiating position if they were in 

the public domain at that time. Therefore, the minutes might capture that there 

was a discussion about the progress being made on the Project, but not provide 

the detail. But they would certainly be actively discussed with Finance & 

Resources Committee members.’ 

 

2.5. Susan Goldsmith further explains that she would discuss with the chair of the 

Finance and Resources Committee (George Walker) about what should be 

escalated to NHSL Board4. Additionally, Susan Goldsmith would have 

discussions/phone calls with Mike Baxter at Scottish Government and Peter 

Reekie from SFT as they were all working together to ensure the Project was 

delivered and successful and states ‘just because items were not discussed at an 

NHS Board, does not mean they are not briefed.’5 

 

2.6. Overall, it should be noted that, while other governance structures could have 

been adopted in relation to such a complex project, there were no significant 

                                                      
1 Susan Goldsmith’s Witness Statement dated 27 February 2023, paragraphs 4 and 5 
2 Susan Goldsmith’s Witness Statement dated 27 February 2023, paragraphs 4 and 5 
3 Susan Goldsmith’s Witness Statement dated 27 February 2023, paragraph 50 
4 Susan Goldsmith’s Witness Statement dated 27 February 2023, paragraph 51 
5 Susan Goldsmith’s Witness Statement dated 27 February 2023, paragraph 52 
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failings in the governance of the project and the concerns that were raised during 

the currency of the project were appropriately considered and addressed at the 

time. 

 

3. NHS Scotland Assure 
 

3.1. NHSL welcomes a national centre of excellence specialising in reducing the risks in 

the healthcare built environment.  However, the description, function and 

responsibilities of NHS Scotland Assure as set out in PPP9 is aspirational and will 

require significant resourcing and expertise to achieve its ambitions. From NHSL’s 

perspective, this has to be achieved without placing further unrealistic additional 

workload demands on Health Boards and, in particular, the Infection Prevention 

Control teams (IPCT), comprising Microbiologists and IPC nurses.  

 

Governance Framework  

 

3.2. NHSL welcomes that NHS Scotland Assure has assembled a range of experts 

(design, technical, IPC) as a national advisory body. However, there is a broader issue 

which requires clarification; and that is the framework of governance as between NHS 

Scotland Assure and all Health Boards, particularly in relation to decision-making and 

who is held accountable. It is understood that NHS Scotland Assure intends to provide 

expert IPC and technical advice to Health Boards; but is it not clear whether NHS 

Scotland Assure intends to assume responsibility for any advice given or decisions 

taken.  In reality, is it that the Health Board is simply assuring NHS Scotland Assure 

as to its decision making processes; or is NHS Scotland Assure assuming 

responsibility for decisions taken to, for example, to derogate from Guidance?  

 

Guidance  

 

3.3. There is an urgent need for NHS Scotland Assure to review current Guidance, 

address existing gaps or conflicts within published Guidance, and produce updated 

or new Guidance as required. As above, NHSL welcomes that NHS Scotland Assure 

has assembled a range of experts (design, technical, IPC) as a national advisory body 

and hope that they take the lead in development of clear and consistent Guidance 

and write recommendations for practice. This will alleviate the current over-reliance 

on Health Board IPCTs as expert advisors.  
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Derogation Framework  

 

3.4. NHSL notes that “NHS Scotland Assure are currently working to develop a derogation 

/ variation tracker process and tool to better support for health boards and enable a 

consistent approach including definitions for derogation, variation / clarification and 

non-compliance”6 and welcomes an update on this.  

 
3.5. NHSL suggests it would be helpful for NHS Scotland Assure to develop a framework 

which sets out a hierarchy of non-compliance that is not just the process for derogation 

but also has meaningful guidance for Health Boards who are seeking/forced to seek 

derogation and where that derogation is considered safety critical/associated with 

tangible/evidence based risk, or where it’s simply derogation from published 

Guidance. As above, accountability for any decision taken to derogate from Guidance 

needs to be clarified. Does any final decision making and accountability rest with NHS 

Scotland Assure?  

 

Key Stage Assurance Review 

 
3.6. NHSL notes that the Key Stage Assurance Review (KSAR) process intends a wider 

technical review than SFT’s Key Stage Review (KSR), the review process in place for 

the RHCYP and DCN Project, which is welcomed by NHSL. Again, given the range 

of experts assembled by NHS Scotland Assure, this has the potential to be a very 

effective process, if it is intended that ownership of and accountability for the  technical 

element of the review and any decision making is fully assumed by the NHS Scotland 

Assure.  

 

Project Specific Secondment  

 

3.7. It is suggested that one way in which NHS Scotland Assure can take the lead in 

reducing risks in the healthcare environment is to employ a specific IPC team that can 

be seconded onto major projects. This would provide independent review and 

assurance to Health Boards, SFT and Scottish Government and alleviate additional 

workload demands on Health Board Infection Prevention Control teams.  

 

  

                                                      
6 Susan Grant’s Witness Statement, Edinburgh 2 Hearing, at paragraph 88.  
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From: Rachel Lewis on behalf of Hospitals Inquiry Legal Enquiries
Sent: 24 November 2023 14:17
To: Kiera Dargie
Cc: Jim Logie; Hospitals Inquiry Information Requests
Subject: FW: Provisional Position Paper 9 - The Governance Structure [ADDGDD-LIVE.FID3348787]

Categories: FYI

Hi Kiera,  

Please see email below in regards to PPP9. 

Thanks,  

Rachel  

Kind regards 

Rachel Lewis 
Legal Team Administrative Assistant | Scottish Hospitals Inquiry 

   website: www.hospitalsinquiry.scot 

@ScotHospInquiry l  Scottish Hospitals Facebook l  Scottish Hospitals Inquiry

From: Parton, Rory < >  
Sent: Friday, November 24, 2023 2:15 PM 
To: Hospitals Inquiry Legal Enquiries < > 
Cc: Shoesmith, Erin < >; McNeill, Lisa 
< >; Housego, Abby < > 
Subject: RE: Provisional Position Paper 9 ‐ The Governance Structure [ADDGDD‐LIVE.FID3348787] 

Dear Inquiry Legal Team, 

We refer to the Inquiry's Provisional Position Paper 9, which we have now reviewed with our client. We wish to raise 
the following points, on an informal basis, to assist the Inquiry: 

1. the distinction between the Working Group (that Donna Stevens of SFT attended) and the Project Team
(which SFT was not a member of) appears to be confused in certain sections of PPP9. The Working
Group and the Project Team were 2 distinct entities during the period of SFT’s involvement in the
project.

a. Paragraph 17 states that the "OBC dated 12 August 2008 described the Project Team or
Working Group as… ". This document significantly pre‐dates the transition of the project to
NPD funding and the commencement of SFT’s substantive role. The relevant paragraphs 
within the 12 August 2008 OBC are paras. 18.3.10 and 18.3.11, which notes that the Project 
Team and Working Groups are different entities. 

b. in our view, paragraph 17.1.2 referring to the FBC describes the Project Team (not the Project
Working Group). In any event, the version of the FBC that we have (and that was used in
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earlier Inquiry hearing bundles) calls this the "Project Delivery Group". We do not have a 
copy of the FBC dated 15 August 2015 as referenced in PPP9. 

c. paragraph 17.2.1 accurately explains the attendees at the Project Working Group of which SFT 
was a member. This is not, however, the same as the Project Team.  
 

Mr Reekie’s Witness Statement of 28 April 2022 includes reference to SFT attending both the 
Working Group and the Project Board (page 5) as does Mrs Goldsmith's oral evidence from Tuesday 
17 May 2022 (page 57). It was clear from these references that this instance of a Working Group 
was separate from the Project Team. Mrs. Goldsmith’s same evidence includes (at page 14): 

 
“because this project was so complicated and complex, then we had a number of working 

groups that supported different aspects of the project”. 
 

Given the inconsistency in the text and the poten al confusion arising from a single descrip on of 
the “Project Working Group”, the Inquiry may wish to consider either making a clearer dis nc on 
between the Project Team and the Working Group, or may consider that including this sec on 
within the Posi on Paper could cause more confusion than illumina on and therefore may wish to 
delete it. 

 
 

2. In response to the Inquiry's PPP8, we raised an issue relative to the role of the Programme Board. 
We mentioned that paragraph 4.12 of PPP8 states:  

 
"The Inquiry team understand that MM reviewed the EM and prepared comments on behalf 
of the Board, which members of the Programme Board signed off. Thus, when referred to 
review by 'the Board', often what is meant is review by Mott MacDonald with sign off from 
the Programme Board."  

 
We advised that SFT's position is that the Programme Board did not, and were not required, to sign 
off on the Environmental Matrix. The Inquiry's response to that is below, but essentially the Inquiry 
considered para. 4.12 to be accurate based upon inferences from the role of the Programme Board 
as a whole in that the Programme Board that was ultimately responsible for signing off on key 
documentation. 

 
We note from PPP9 that there are several references which would suggest that the Programme 
Board did not sign off on key documentation including the EM, including the following: 
 

a. Para.2.3.2 – which sets out the role of the Programme Board; 
b. Para. 20.1.2 states: "The Grant Thornton report observed that “in practice, for sign‐off of 

drawings (for operational functionality) if a clinical space the project clinical director signed 
off, if non‐clinical the project director signed off.” 

c. Para.16.3.5: "According to the Grant Thornton report, it appeared that these meetings were 
more for information sharing. Whilst the disputes between NHS Lothian and Project 
Company were outlined via Project Director updates at the meetings, the underpinning 
technical matters were not set out and discussed in detail." 

d. Para.16.5.2 – where an updated role of the Programme Board, as of July 2015, is provided. 
 
We do not intend on submitting a formal response to PPP9 but instead wanted to bring the above to the Inquiry's 
attention in case it is of any assistance in finalising the paper. We would, of course, be happy to discuss if that would 
be helpful. 
 
Kind regards 
Rory 
 
Rory Parton 
Associate 
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If you are making a response to the attached on behalf of your clients, the response, together with 
any supporting documentation, should be uploaded in the usual way via Objective Connect. 
Please note, however, that you will need to request that a workspace is made available on 
Connect for this purpose no later than one week before the deadline referred to above i.e. no later 
than Friday 17 November. You should make your request to  and 
specify the names and email addresses of those who will require access to the workspace for the 
purposes of uploading the response. 
 
If you have any questions in the meantime, please do not hesitate to contact me. 
 
Kind regards, 
Kiera 
 
Kiera Dargie | Assistant Solicitor to the Public Inquiry into QEUH & RHCYP/DCN  

 l www.hospitalsinquiry.scot  
@ScotHospInquiry l Scottish Hospitals Facebook l Scottish Hospitals Inquiry 

 

 
 
My usual working pattern is Monday – Friday (full days) 
 

 
**********************************************************************  
This e-mail (and any files or other attachments transmitted with it) is intended solely for the 
attention of the addressee(s). Unauthorised use, disclosure, storage, copying or distribution of 
any part of this e-mail is not permitted. If you are not the intended recipient please destroy the 
email, remove any copies from your system and inform the sender immediately by return. 
Communications with the Scottish Government may be monitored or recorded in order to secure 
the effective operation of the system and for other lawful purposes. The views or opinions 
contained within this e-mail may not necessarily reflect those of the Scottish Government. 
********************************************************************** 
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Scottish Hospitals Inquiry 

 

Response by National Services Scotland to  

Provisional Position Paper 9 

 
1. In this Response, National Services Scotland (“NSS”) provides comments on 

Provisional Position Paper 9 (‘The Governance Structure within the project to construct 
the Royal Hospital for Children and Young People and Department of Clinical 
Neurosciences, Edinburgh’). 

 
Part 1 – Overarching Structure of Governance of the RHCYP/DCN Project 

2. The third sentence of para. 1.1.4 begins in lowercase: “is perhaps in the nature of a. . .” 
It may be that the start of the sentence is missing. 

 
3. Para. 2.6.5 describes HFS as “advisors to the Scottish Government.” NSS would 

emphasise that, although it provided technical advice to the  Scottish Government, it is 
independent of the Scottish Government. Advice was also given to health boards and 
others. And it was not involved in management, supervision, or governance (see, for 
example, para. 6.7.1). 
 

4. With regards to para. 2.6.6: 
a. Reference is made to “IPCT” and “infection protection and control.” These 

references should be to “IPC” and “infection prevention and control.”  
 

b. As with the previous paragraph, NSS notes that it is independent of the Scottish 
Government.  
 

c. Reference is made to HPS providing advice on “environmental infection 
[prevention] and control.” Strictly speaking, environmental infection prevention 
and control could include areas in which HPS did not provide advice such as 
food safety. It may be more accurate to refer to HPS providing advice on 
“infection prevention and control (IPC) in the built environment.”  

 
5. Section 3 is titled ‘Governance at Key Stages of the Project: Framework Scotland 

(September 2005 – November 2010).’ NSS notes that the project was only delivered 
under Frameworks Scotland from April 2009. 
 

6. Para. 3.6.6 gives examples of “external advisors,” including (i) NHS Lothian Capital 
Planning and Premises Development project architects and planners, and (ii) 
Architecture & Design Scotland. NSS doubts whether these are properly described as 
external advisors. 
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7. With regards to para. 3.9.1:- 

a. NSS notes that the link in the first bullet point is not to guidance.  
 

b. The second bullet point, refers to “Heating and Ventilation of Health Sector 
Buildings: Scottish Health Technical Memorandum - 03-01 Ventilation for 
healthcare premises Part A – Design and validation, (published in 2011).” The 
underlined words should be deleted. 

 
c. The guidance referred to in the second bullet point is dated 2011. The applicable 

guidance prior to that was HTM 03-01 and SHTM 2025. 
 

d. The fourth bullet point refers to “Design guidance that applied as laid out in the 
Policy on Design Quality for NHS Scotland (2006).” NSS notes that this Policy 
was revised in 2010. 

 
8. Para. 3.9.4 states that, “Within this period from the RHCYP/DCN (September 2005 to 

November 2010), it was the SCIM published in 2009 which was applicable.” For the 
avoidance of doubt, NSS notes that the 2009 SCIM was not applicable for that part of 
the period preceding its publication in 2009.  
 

9. Para. 3.10.8 refers to “Match 2010” instead of March 2010. 
 

10. Para. 4.4.5 seems to be missing a section after the words “External Advisors”. It also 
refers to a table at section 30.9, but there is no section 30.9. 
 

11. Para. 4.5.1 includes an “HFS Adviser” in the “Principals Group.” NSS is not sure that 
anyone from HFS belonged to the Principals Group after November 2010, although it 
will be happy to investigate further if given reason to think otherwise.  
 

12. Para. 7.3.6 states that HFS and HPS “were the Scottish Government’s key technical 
advisors during this period. . .” As mentioned above in relation to paragraph 2.6.6, NSS 
is independent of the Scottish Government. HFS and HPS provided technical advice to 
health boards, government, and others. 

 
Part 2 – National Structural Statutory Framework 

13. Para. 22.2.3 refers to “Matthew Neilson Associate Director, Strategy, Performance and 
Communications, Scottish Government”. In fact, Mr Neilson was an employee of NSS, 
and his role was Communications.  
 

14. Para. 30.3.4 includes a diagram setting out the management structure of HFS with the 
names of various staff members. NSS notes that this diagram is now out-of-date. 
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15. Para. 30.6.6 states that the NDAP was “not required.” NSS suggests that it might be 
clearer to state that it was not mandated. This suggestion also applies to paras. 32.3.1 
and 35.3.2.  
 

16. Para. 31.1.5 states “ARHAI is now part of the Procurement Commissioning and 
Facilities (PCF) strategic business unit and falls under NHSScotland Assure. The SG 
Healthcare Associated Infection Policy Unit (HAI PU) is the sponsor for ARHAI.” The 
current position is that ARHAI Scotland sits within the NHS Scotland Assure 
Directorate strategic business unit. The SG Healthcare Associated Infection Policy Unit 
is the lead commissioner (rather than sponsor) for ARHAI. 
 

17. Regarding section 31.2 (Structure of ARHAI) generally, there are a number of 
references to ARHAI. With regards to dates prior to April 2020, all references should 
be to HPS rather than ARHAI.   
 

18. The first sentence of para. 31.2.2 is technically incorrect, and could perhaps be replaced 
with: “Governance for the Healthcare Associated Infection programmes within HPS 
was through a Programme Board chaired by a lay member.” 

 
19. Para. 31.2.5 states that ARHAI’s nursing staff “do further training by way of continuing 

professional development on specialist areas of infection risk, e.g., water systems and 
ventilation.” NSS notes that nursing staff may do further training, but that not all do.  
 

20. In the last sentence of para. 31.3.1, NSS notes that it may be more complete to state: 
“ARHAI’s clinical staff provide clinical IPC support to HFS for its Guidance on 
request.” 
 

21. In the first sentence of para. 31.4.1, NSS notes that it may be more complete to state: 
“ARHAI only provides support to NHS Boards on request (outwith their support for 
implementation of national IPC programmes and planned projects including Key Stage 
Assurance Reviews – see section 0).” 
 

22. Para. 31.4.2, notes that “All incidents and outbreaks reported to ARHAI are included 
in the ARHAI Healthcare Associated Infections Annual Report, regardless of their 
HIIAT score.” NSS notes that the incidents are only included in summary form in the 
ARHAI Healthcare Associated Infections Annual Report. 
 

23. With regards to para. 31.4.3, NSS notes that the decision to convene a Problem 
Assessment Group is not based on the HIIAT score. The HIIAT score is determined by 
the Problem Assessment Group or Incident Management Team. 
 

24. With regards to the first sentence of para. 31.4.4, NSS notes that, as of April 2016, a 
Health Care Infection, Incident and Outbreak Reporting Template had to be completed 
for all incidents (even green incidents). 
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25. With regards to the first sentence of para. 31.4.5, NSS notes that the following may be 

more complete: “The HIIAT is then reviewed and reported at least twice weekly for 
amber incidents and daily for red incidents or as agreed between the IMT and ARHAI. 
The HIIAT remains amber or red when there is ongoing risk of exposure to new 
patients, or when the IMT assessment indicates that two or more risks are moderate, or 
when any risks are determined to be major.” 
 

26. Para. 31.5.3 states that “ARHAI contributed the expertise of the Senior Nurse and 
Consultant Nurse in Infection Control and conducted Healthcare Science evidence 
reviews.” NSS notes that these evidence reviews would generally be conducted by other 
experts within ARHAI, not by the Senior Nurse or Consultant Nurse.” 

 
Part 3 – NHS Scotland Design Assessment Process 

27. Para. 35.2.1 states that the Supporting Guidance for Design Assessment in the Business 
Case Process (the NDAP Supporting Guidance) was issued on 5 July 2011. In fact, it 
was introduced as part of the Scottish Capital Investment Manual at the time of issue 
of CEL 19 (2010).  
 

28. Para. 35.4.3 states that, “The NDAP’s role ends prior to tendering.” NSS notes that it 
ends on the approval of the Full Business Case by the Scottish Government Capital 
Investment Group. 
 

29. Para. 35.5.1 includes an excerpt from Alan Morrison’s statement. The provisional 
position paper does not adopt this excerpt. However, and for the avoidance of doubt, 
NSS does not necessarily accept that this is an accurate or complete account of what 
would have occurred if the NDAP had been carried out.   

 
30. With regards to para. 36.3.1, NSS notes that NSS Scotland Assure sat within the 

NHSScotland Assure Directorate of the Procurement Commissioning and Facilities 
strategic business unit until 1 June 2021. On that date, NSS Scotland Assure became a 
business unit. 
 

31. Paras. 36.3.2-36.3.4 discusses NHSScotland Assure’s involvement in healthcare builds, 
and para. 36.3.3 refers to its “sign-off.” NHSScotland Assure currently undertakes both 
KSAR and NDAP reviews on projects requiring Capital Investment Group approval. 
These are mandated processes. NHSScotland Assure does not “sign off” as such on the 
respective projects, rather these processes examine projects at key points in their 
lifecycle. They do not remove any legal or contractual obligations from the NHS Health 
Board, their designers, or contractors. Following each of these processes, NHSScotland 
Assure will make a series of recommendations to both the Capital Investment Group 
and the Health Board as to whether a project has provided suitable assurance to progress 
to the next stage of the project.  
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32. Para. 36.3.4 states that NHSScotland Assure “does not undertake inspections.” For the 
avoidance of doubt, NSS notes that NHSScotland Assure does not have any inspection 
role.  

 
33. Para. 36.4.3 describes ARHAI as a “branch of NHS Scotland.” NSS notes that ARHAI 

is a group within NHS Scotland rather than a branch. 
 

34. NSS will be happy to provide further input and clarification as required. 
 

National Services Scotland 
24 November 2023 
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Provisional Position Paper 10 
 
 
 
 

Term of Reference 2: The Contractual and 
Funding Structure Relating To The Royal 
Hospital for Children and Young Persons/ 
Department of Clinical Neurosciences 
Project  
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7. The Project Agreement 
___________________________________________________________________ 

 

7.1 Introduction 

7.1.1 One of the key characteristics of NPD contracts is the transfer of appropriate 

risk to the private sector.104 The approach that NHSL proposed to take was set out in 

the OBC105 and the FBC.106 For the purposes of this paper, it is not necessary to 

review all the project agreement provisions relating to the allocation of risks as 

between the parties. However, in terms of understanding the contractual and financial 

structure of the project it is necessary to review the provisions relating to construction 

and design risk and availability risk, which in turn requires an understanding of the 

payment provisions set out in the project agreement. 

7.1.2 Neither “design and construction risk” or “availability risk” are fully defined in 

either the OBC or the FBC. For present purposes, without seeking to give a definitive 

explanation, it can be taken that: 

a. “design and construction risk” is the risk that the project be built on time, on 

budget and in accordance with the applicable contractual specifications and 

performance criteria. For example, should the project not be completed on 

time, then any additional costs arising would be borne by the body bearing 

that risk;107 and 

104 See diagram in Audit Scotland, Privately Financed Infrastructure Investment reproduced at 

paragraph 3.4.1. above. Some explanation of some of the aspects of risk transfer is given in Scottish 

Futures Trust, Standard Project Agreements (hub DBFM & NPD Model) Users Guide (Version 2  

June 2012)Standard Project Agreements (hub DBFM & NPD Model) Users Guide (Version 2 – June 

2012) pp. 1 – 4. 
105 Section 4.5 above. 
106 Section 5.5 above. 
107 A generalisation, subject to exceptions. As the FBC notes at paragraph 4.1.3 (2), “a small number 

of delay and compensation events could entitle Project Co to compensation if the events materialised, 

such as no access to the site and incomplete enabling works which impact upon the site.” 
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RESPONSE ON BEHALF OF NHS LOTHIAN 
TO THE PROVISIONAL POSITIONING PAPER 10  

ON 
TERM OF REFERENCE 2: THE CONTRACTUAL AND FUNDING STRUCTURE 

RELATING TO THE ROYAL HOSPITAL FOR CHILDREN AND YOUNG PERSONS/ 
DEPARTMENT OF CLINICAL NEUROSCIENCES PROJECT 

 (Submitted on 24 November 2023) 
 

1. Introduction  
 

1.1. The table in Appendix 1 below sets out NHS Lothian’s Response to Provisional 

Position Paper 10:  the contractual and funding structure relating to the Royal 

Hospital for Children and Young Persons/Department of Clinical/ Neurosciences 

Project (the “Project”) (issue date October 2023) (“PPP10”).   

 
1.2. NHS Lothian would like to make some general points in order to amplify and provide 

further context to comments made in the table. 

 
2. Summary 

 

2.1. At paragraph 1.2.1 of PPP10, it is suggested that there is no evidence that “in and of 

itself the contractual structure for the financing and construction of the buildings … 

directly contributed to the issues … that are the subject of the Inquiry’s 

investigations”. 

 

2.2. This is not accepted by NHS Lothian.  

 

2.2.1. The NPD model introduced a multiplicity of parties, each with its own   

particular set of priorities and interests.  

 

2.2.2. The Project, as managed by IHSL during the Construction Phase, failed.  

 

2.2.3. Key players in, or associated with, the Project did not act as they were 

contractually obliged to act or might be expected to act.  For example, IHSL 

failed to levy Liquidated Damages against Multiplex between the period of 

20th April 2018 to 31st October 2018.  Nor did IHSL trigger a Contractor 

Event of Default pursuant to the Construction Contract when the Actual 
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Completion Date was not achieved by 9th July 2018.  In addition, Senior 

Lenders did not trigger an Event of Default pursuant to the funding 

agreements when the Actual Completion Date was not achieved by 31st 

October 2018. 

 

2.2.4. As a result, IHSL was on the brink of collapse.  NHS Lothian had no choice 

but to take drastic action to save the Project.  This action included entering 

into Settlement Agreement 1 (“SA1”) which was in effect a “bail out” of the 

Project.  SA1 made available to IHSL significant funds in order to re-

capitalise its Debt Service Reserve Account. 

 

2.2.5. This chain of events was a direct result of key players failing to take 

cognisance of their contractual obligations pursuant to the NPD model. 

 

3. Commercial context to SA1 
 

3.1. In January 2017, IHSL formally notified NHS Lothian that it would be unable to 

complete the facility by the contracted date of July 2017. At the same time, IHSL 

also indicated to NHS Lothian that Multiplex had suffered significant losses on the 

Project. Prior to this date, there had been no acknowledgment by IHSL that the 

facility was unlikely to be completed by the contracted date, despite NHS Lothian’s 

Project Director raising the concern formally with IHSL and escalating internally 

within NHS Lothian. 

 

3.2. Unfortunately, progress on site suffered a further severe setback in June 2018 when 

a major release of water occurred from what transpired to be a faulty crimped pipe 

joint. This further amplified NHS Lothian’s concern over the quality of workmanship 

and lack of supervision by Multiplex. 

 

3.3. Subsequently, both parties engaged experts on ventilation in relation to the 

contractual obligations on the pressure regime for the multi-bedded rooms (and not 

air changes) and ultimately sought a legal opinion from Counsel on the matter. NHS 

Lothian was, reluctantly, on the brink of going to court for resolution when Multiplex 

indicated they wished to enter negotiations for a Settlement Agreement that would 

allow a solution to be found by mutual consent. A key consideration for NHS Lothian 

was the time, cost, and the uncertainty for delivery of the facility that would be 

created by such court action. The parties agreed a set of principles that would 
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underpin the Settlement Agreement that allowed Multiplex to progress with the 

rectification of the pressure regime for the multi-bedded rooms while the detail of the 

agreement was negotiated. 

 

3.4. Under the terms of the Project Agreement, IHSL would not begin to receive payment 

for the new facility until it was available to NHS Lothian. Therefore, at this time, IHSL 

had no income with which to service their debt obligations to their Senior Lenders. 

Under the terms of IHSL’s contract with Multiplex, IHSL could seek liquidated 

damages from Multiplex to replace the lost income that would allow debt service 

payments to commence and avoid a default under the terms of the loans with their 

Senior Lenders. However, while the process of agreeing the Settlement Agreement 

was taking place, NHS Lothian became aware that, as well as the losses Multiplex 

was facing on the Project, Multiplex had not been paying liquidated damages to 

IHSL. 

 

3.5. As a consequence, IHSL faced financial distress and insolvency.  If IHSL became 

insolvent, they would be in default of the Project Agreement, which could have led to 

termination of the Project Agreement, leaving NHS Lothian to then complete the 

facility or to find another party willing to take over the contract.  However, prior to 

NHS Lothian being in a position to exercise any termination rights under the Project 

Agreement, NHS Lothian was obliged under the terms of a direct agreement with 

IHSL’s Senior Lenders to give them prior notice of an intention to exercise the 

termination rights. Following the service of such a notice, Senior Lenders have 

extensive rights to step-in and seek to resolve the default. This scenario, or any 

alternative approach such as court action, would have resulted in a timescale for 

completion of the facility that would have been completely unknown.  

 

3.6. Further, even if NHS Lothian was in a position to pursue termination under the terms 

of the project documents, the facility would only revert to NHS Lothian following 

agreement or determination of the applicable compensation payable to IHSL / 

Senior Lenders. The compensation would likely have been in excess of £150 million, 

a sum that would have had to be funded from the Scottish Government’s capital 

programme. Avoiding this scenario became a key driver of the Settlement 

Agreement and the quantification of the settlement sum that it entailed. 

 

3.7. For all parties, not least NHS Lothian, securing a negotiated Settlement Agreement 

was important to gain certainty on all aspects of the disputed items. Under the terms 
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of the Project Agreement, once the Construction Phase is complete, NHS Lothian 

has monthly payment obligations to IHSL in respect of facilities management and life 

cycle maintenance during the Operational Term of the built hospital.   

 

3.8. The business case for a financial settlement to IHSL was agreed by the Scottish 

Government in February 2019. SA1 was signed in February 2019, signifying formal 

completion of the facility and an end of the Construction Phase and the start of the 

Operational Term.  This allowed the flow of payments from NHS Lothian to IHSL to 

commence.   It is therefore incorrect to suggest that SA1 altered the risk profile 

during the Construction Phase.  To further preserve IHSL’s financial stability, and to 

introduce a higher degree of certainty over timescales, NHS Lothian agreed that 

their own commissioning programme to facilitate commencement of clinical services 

would run concurrently with the works required under SA1. 
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o "Under both models, a single purpose vehicle (SPV) is established to design, construct and operate 
an asset, the SPV being typically composed of a construction company and a service provider" to the 
following " Under both models, a single purpose vehicle (SPV) is established to design, construct and 
operate an asset, the SPV being composed of equity investor(s), which may include financial 
investor(s), construction contractor(s) and / or others". 
 
This amendment is suggested as the existing reference to construction companies and service 
providers are typically the sub‐contractors to the SPV rather than its members.  

 

 para.3.4.2 – we would suggest amending the following sentence by deleting the words in red: 
 

o "The key difference between the NPD model and the PFI model is that in the former, private sector 
profits are capped and agreed at the outset of the project and the refinancing gains are shared 
rather than simply taken by the private sector." 
 
This amendment is suggested as, save for the early PFI projects, refinancing gains were shared on 
the majority of PFI as well as NPD projects. 

 

 Footnote 36 – currently states “The last round of such recruitment in 2021 included the possibility of 
appointment to the RHCYP/ DCN project company”. This recruitment has now taken place and an 
appointment was made to the RHCYP / DCN project company published here.  

 

 Para.3.6.1 – we would suggest amending the sentence which currently states: 
 

o “The Standard Form Project Agreement (“SFPA”) are intended to be a useful guide for procuring 
authorities, and to simplify documents and minimize transaction costs for contractors, investors and 
funders as well as procuring authorities”.  
 
To read: " The Standard Form Project Agreement (“SFPA”) is mandatory for procuring authorities 
and is intended to simplify documents and minimize transaction costs for contractors, investors and 
funders as well as procuring authorities". 
 
The amendment is suggested as SFPA is, in fact, mandatory and therefore it is inaccurate to refer to 
it as a "useful guide". 

 

 Footnote 39 at paragraph 3.5.5 refers to version of the NPD Articles of Association. For completeness we 
note that the Articles were further updated and a revised version is published here. The revision was 
referred to in SFT's comments on the Inquiry's Procurement Process Paper as sent to the Inquiry on 12 
August 2022 (a copy of which is attached): 
 

o Para.3.2.2 
 
"The Articles of Association were amended between November 2014 and February 2015. This 
resulted in a more limited role for the B Director than initially envisaged for NPD projects, and the 
introduction of the role of an Independent Expert. The B shareholder veto was removed and 
replaced with a requirement for written consent from all Shareholders or the opinion of an 
Independent Expert and meeting certain conditions". 
 

 We note that there are several references throughout PPP10 to the classification of the expenditure of the 
RHCYP / DCN project or classification of expenditure more generally, in particular at paragraph 3.7.1. We 
would refer the Inquiry to SFT's earlier comments in relation to classification. Those earlier comments are 
made in SFT's comments on the Inquiry's Procurement Process Paper as sent to the Inquiry on 12 August 
2022 (a copy of which is attached): 
 

o Para.3.2.1 of Procurement Process Paper: 
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b. in our view, paragraph 17.1.2 referring to the FBC describes the Project Team (not the Project 
Working Group). In any event, the version of the FBC that we have (and that was used in 
earlier Inquiry hearing bundles) calls this the "Project Delivery Group". We do not have a 
copy of the FBC dated 15 August 2015 as referenced in PPP9. 

c. paragraph 17.2.1 accurately explains the attendees at the Project Working Group of which SFT 
was a member. This is not, however, the same as the Project Team.  
 

Mr Reekie’s Witness Statement of 28 April 2022 includes reference to SFT attending both the 
Working Group and the Project Board (page 5) as does Mrs Goldsmith's oral evidence from Tuesday 
17 May 2022 (page 57). It was clear from these references that this instance of a Working Group 
was separate from the Project Team. Mrs. Goldsmith’s same evidence includes (at page 14): 

 
“because this project was so complicated and complex, then we had a number of working 

groups that supported different aspects of the project”. 
 

Given the inconsistency in the text and the poten al confusion arising from a single descrip on of 
the “Project Working Group”, the Inquiry may wish to consider either making a clearer dis nc on 
between the Project Team and the Working Group, or may consider that including this sec on 
within the Posi on Paper could cause more confusion than illumina on and therefore may wish to 
delete it. 

 
 

2. In response to the Inquiry's PPP8, we raised an issue relative to the role of the Programme Board. 
We mentioned that paragraph 4.12 of PPP8 states:  

 
"The Inquiry team understand that MM reviewed the EM and prepared comments on behalf 
of the Board, which members of the Programme Board signed off. Thus, when referred to 
review by 'the Board', often what is meant is review by Mott MacDonald with sign off from 
the Programme Board."  

 
We advised that SFT's position is that the Programme Board did not, and were not required, to sign 
off on the Environmental Matrix. The Inquiry's response to that is below, but essentially the Inquiry 
considered para. 4.12 to be accurate based upon inferences from the role of the Programme Board 
as a whole in that the Programme Board that was ultimately responsible for signing off on key 
documentation. 

 
We note from PPP9 that there are several references which would suggest that the Programme 
Board did not sign off on key documentation including the EM, including the following: 
 

a. Para.2.3.2 – which sets out the role of the Programme Board; 
b. Para. 20.1.2 states: "The Grant Thornton report observed that “in practice, for sign‐off of 

drawings (for operational functionality) if a clinical space the project clinical director signed 
off, if non‐clinical the project director signed off.” 

c. Para.16.3.5: "According to the Grant Thornton report, it appeared that these meetings were 
more for information sharing. Whilst the disputes between NHS Lothian and Project 
Company were outlined via Project Director updates at the meetings, the underpinning 
technical matters were not set out and discussed in detail." 

d. Para.16.5.2 – where an updated role of the Programme Board, as of July 2015, is provided. 
 
We do not intend on submitting a formal response to PPP9 but instead wanted to bring the above to the Inquiry's 
attention in case it is of any assistance in finalising the paper. We would, of course, be happy to discuss if that would 
be helpful. 
 
Kind regards 
Rory 
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If you are making a response to the attached on behalf of your clients, the response, together with 
any supporting documentation, should be uploaded in the usual way via Objective Connect. 
Please note, however, that you will need to request that a workspace is made available on 
Connect for this purpose no later than one week before the deadline referred to above i.e. no later 
than Friday 17 November. You should make your request to  and 
specify the names and email addresses of those who will require access to the workspace for the 
purposes of uploading the response. 
 
If you have any questions in the meantime, please do not hesitate to contact me. 
 
Kind regards, 
Kiera 
 
Kiera Dargie | Assistant Solicitor to the Public Inquiry into QEUH & RHCYP/DCN  

 l www.hospitalsinquiry.scot  
@ScotHospInquiry l Scottish Hospitals Facebook l Scottish Hospitals Inquiry 

 

 
 
My usual working pattern is Monday – Friday (full days) 
 

 
**********************************************************************  
This e-mail (and any files or other attachments transmitted with it) is intended solely for the 
attention of the addressee(s). Unauthorised use, disclosure, storage, copying or distribution of 
any part of this e-mail is not permitted. If you are not the intended recipient please destroy the 
email, remove any copies from your system and inform the sender immediately by return. 
Communications with the Scottish Government may be monitored or recorded in order to secure 
the effective operation of the system and for other lawful purposes. The views or opinions 
contained within this e-mail may not necessarily reflect those of the Scottish Government. 
********************************************************************** 
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3.12.15 An AEDET (Achieving Excellence in Design Evaluation Toolkit) review was 

undertaken during Competitive Dialogue. This review did not score the “Performance, 
Engineering & Construction” categories.   

3.13 A Draft Final Tender was submitted by bidders on the 21st October 2013. This was a “dry 
run” for the Final Tender.  

3.13.1 A summary of the Draft Final Tender requirements were as follows:   
(a) For technical these included:   

(i) Executive summary summarising the bid;   
(ii) Strategic and management approach proposals;   
(iii) Approach to design and construction proposals, including the design 

deliverables set out in Appendix AP1.1 (Design Deliverables) of the 
ITPD;.   

(iv) Approach to facilities management proposals.   

(b) For financial, these included:   
(i) Financial Model;   
(ii) Information to support the funding package;   
(iii) Payment Mechanism calibration commentary;   
(iv) Insurance premiums for construction and operational insurances.   

(c) For legal, these included:  
(i) Mark-up of NPD Project Agreement, in clean and comparison form;   
(ii) Detailed commentary accompanying mark-up of NPD Project 

Agreement;   
(iii) Contractual matrix showing relationship between bidder and its 

supply chain;   
(iv) Fully developed signed heads of terms for the Contractor, Services  
(v) Provider and relevant Key Sub-contractors;   
(vi) Final versions of parent company guarantees;   
(vii) Final versions of the Articles of Association.   

  
3.13.2 The Draft Final Tender was not evaluated by the Board. This was because the Draft 

Final Tender was used as a tool during the competitive dialogue period:   
(a) for bidders to set out their solutions to the Board;   
(b) for the Board to provide subsequent feedback on whether aspects of the Draft 

Final Tender met the Board’s requirements as set out in the ITPD.   

3.13.3 The Draft Final Tender review was completed on 13/11/13 with Compliance and 
Feedback Reports issued to each Bidder  

  
3.13.4 The report for IHSL states: “The Bidder should note there are a number of responses 

submitted in the Draft Final Tender that are unsatisfactory and, as such, currently 
constitute a "fail" against the Board's minimum requirements; these unsatisfactory 
responses (clearly identified by inclusion of "the Bidder has not provided a satisfactory 
response") MUST be addressed and failure to do so within the Bidder's Final Tender 
is likely to result in the Final Tender being rejected…  The Bidder has not provided all 

the requirements as set out in ITPD Volume 1 Appendices AP1.1 Design Deliverables 

and AP1.2 Specifications; where these have not been submitted the Bidder has not 

provided a satisfactory response and this is likely to result in the Final Tender being 

rejected.  

Bidding consortium:  confirmation that standard contract terms set out in ITPD will be 
acceptable to consortium members and sub-contractors.   

Financial and Economic 
Standing/Funding:  

Proposed methods of finance  
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3.15.2 Paragraph 5.15 of SCIM Guide “From OJEU to Contract Award” states that the 
competitive dialogue stage should “continue until the contracting body is satisfied that 
it has identified the solution or solutions capable of meeting its needs and 
requirements with sufficient precision to enable Final Tenders (which fully meet these 
requirements) to be submitted.”  

3.15.3 Similarly, paragraph 5.19 states “There is no limit on the number of stages which can 
be used provided that, at the end of the dialogue, there are sufficient participants to 
allow for a genuine competition”.  

3.15.4 And paragraph 5.24 states, “It is vital that the dialogue continues until the contracting 
body has clearly identified and specified its detailed requirements, the solution(s) 
capable of  meeting its needs and this, the basis upon which final tenders should be  
submitted. It must be confident that the remaining participants have sufficient  
information/clarity to be able to submit fully developed and “final” tenders as the  next 
stage only permits “fine tuning””  

3.16 Bidders were invited to submit a Final Tender on 16th December 2013 in accordance with 
the Invitation to Submit Final Tender (“ISFT”).   

3.16.1 The ISFT comprised of four volumes:  
 Volume 1: This set out the general requirements of the Board, this being background 

information on the Project, Final Tender requirements and how the Board intends to 
evaluate the Final Tender, award the Project and communicate with bidders;   

 Volume 2: This set out the contractual requirements of the Board, which included the 
Final Tender (Bidder Specific) NPD Project Agreement, the Articles of Association and 
the Payment Mechanism;   

 Volume 3: This set out the specific technical requirements of the Board, these being 
construction (clinical and non-clinical requirements), equipment requirements and 
facilities management requirements;   

 Volume 4: This set out the room data available to bidders.   

3.16.2 The Inquiry has not seen volume 4 of the ISFT.  

3.16.3 The ISFT was issued in identical terms to each of the three bidders. The only 
exceptions were the following two documents which were tailored to each of the three 
bidders:   

(a) Final Tender (Bidder Specific) Project Agreement   

(i) This was set out in Volume 2 of the ISFT;.   

(ii) This was the NPD Project Agreement which reflected all bidder 
specific amendments agreed between the Board, SFT and each 
bidder during the competitive dialogue period;   

(b) Final Tender (Bidder Specific) Service Level Specification (i) This was set out 
in Volume 3 of the ISFT.   

  
3.16.4 Only issues of fine tuning and clarification could be addressed by both the Board and 

the bidders once the competitive dialogue period had closed.  

3.16.5 According to para 5.44 of the SCIM NPD guide “OJEU to Contract Award”, the final 
tenders “are equivalent to ITN responses under the negotiated procedures. However, 
unlike previously key issues cannot be negotiated following submission of final 
tenders.”  

3.16.6 Para 6.1 states that agreement should be reached “on all contract issues with each 
bidder during the dialogue and require each bidder to submit its final tender on that 
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basis, such that any new contract issues raised in the final tender submission can 
render the bid noncompliant.”  

3.16.7 Para 6.22 states, “It is important that the Body is happy that a number of participants 
have developed acceptable solutions which will require minimum development 
following submission of Final Tenders. No material changes can be made to bids 
following submission of final tenders, unlike the previous negotiated procedures 
approach adopted in many PPP projects.”  

3.16.8 The design at this stage is expected to include 1:200 plans and 1:50 for key areas, 
cross sections, site plans, area schedule, performance specifications (amongst other 
things) to be used to provide a fixed price bid.  

3.16.9 SCIM: ‘Commitment expected at each stage of procurement from Participants on 
major projects’:  

State of contract discussions at 
end of stage:  

Agreement on all key contractual issues affecting price and risk 
allocation, including payment mechanism and performance 
regime.  

Designer:   1:200 plans with key departments at 1:50  
  

Design and construct 
subcontractor:  
  

Confirmation of acceptance of draft contract, payment 
mechanism, performance regime and allocation of risks within 
consortium.  
  

Services sub-contractor:  Confirmation of acceptance of draft standard contract, payment 
mechanism, performance regime and allocation of risks within 
consortium.  

Bidding consortium:   Full financial model.  Agreement on all points of principle on 
specifications.  
  

Financial and Economic 
Standing/Funding:  

Statement of support from funders/equity with draft term sheet 
and acceptance of standard contract terms, payment 
mechanism and performance regime, financial model and 
allocation of risks within consortium.   

  

  
3.17 Final tenders were submitted on 13/01/2014.   

3.17.1 A summary of the Final Tender requirements is as follows:   

(a) For the technical submission, these included:   

(i) Executive summary summarising the bid. This would not be scored;   

(ii) Strategic and management approach proposals. These proposals 
would be scored as a mixture of both pass/fail and scoring. If scored, 
this section would represent 5% of the available marks;   

(iii) Approach to design and construction proposals, including the design 
deliverables set out in Appendix AP1.1 (Design Deliverables) of the 
ISFT. These proposals would be scored as a mixture of both pass/fail 
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and scoring. If scored, this section would represent 23% of the 
available marks;   

(iv) Approach to facilities management proposals. These proposals would 
be scored as a mixture of both pass/fail and scoring. If scored, this 
section would represent 12% of the available marks;   

(v) All technical submissions formed part of the “Quality Evaluation 
Mark”, of which there were 40 marks in total.   

(b) For the financial submission, these included:   

(i) Potential funder details;   

(ii) Funding competition methodology;   

(iii) Programme to financial close and funding specific actions;   

(iv) Exclusivity of funders;   

(v) Risk capital information;   

(vi) Extent of funder due diligence;   

(vii) Security package information;   

(viii) Financial Model;   

(ix) Databook to support the Financial Model;   

(x) Proformas;   

(xi) Tax and accounting risk;   

(xii) Tax advisor opinion;   

(xiii) Detailed tax assumptions;   

(xiv) Bid validity;   

(xv) Surplus treatment;   

(xvi) Hedging;   

(xvii) Payment Mechanism.   

In terms of financial evaluation, responses to questions (i) to (viii) would be on a scored basis. 
However, responses to questions (ix) to (xvii) would also be taken into account where these would 
have a bearing on the deliverability of funding. Such scoring would be applied as an adjustment to the 
Price Evaluation Mark. All financial submissions formed part of the “Price Evaluation Mark”, of which 
there were 60 marks in total.   

(c) For the legal submission, these included:   

(i) Final Tender (Bidder Specific) Project Agreement. This required to be 
submitted without amendment unless removing Quantifiable Bidder 
Amendments (these being legal amendments which would result in 
an adjustment to the Bidder’s Provisional Economic Cost Score, 
which would in turn impact upon the Price Evaluation Mark). This 
submission would be evaluated on a pass/fail basis. A pass would be 
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awarded if bidders accepted the Final Tender (Bidder Specific) 
Project Agreement. A fail would be awarded if this was not the case;   

(ii) Additional Documentation, including:   
 Contractual matrix showing relationship between bidder and its 

supply chain;   
 Fully developed signed heads of terms for the Contractor, Services 

Provider and relevant Key Sub-contractors;  • Final versions of parent 
company guarantees;   

 Final versions of the Articles of Association.   

This Additional Documentation submission would be evaluated on a pass/fail 
basis. A pass would be given if the additional documentation was based upon 
that submitted as part of the Draft Final Tender and addressed issues 
resolved during the final dialogue meeting. A fail would be awarded if the 
above was not the case.   

(iii)  Interface Proposals, including:   
 Construction Access Proposal;   
 Traffic Management Strategy;  
 Oversail Strategy;   
 Access Strategy;   
 Supplemental Drainage Proposal;   
 Substation Proposal;   
 Service Proposal;   
 Connection Proposal.   

This Interface Proposal submission would be evaluated on a pass/fail basis;  

3.18 Evaluation of final tenders took place from 13/01/2014 – 28/02/2014.   

3.18.1 This was a shorter period than initially programmed. In November 2012, after much 
debate between NHSL, SFT and SGHD, it had been unanimously agreed to adopt a 
compressed programme with tender evaluation duration shortened from 75 days to 39 
days.  

3.18.2 The Board established a Core Evaluation Team to evaluate the Final Tender. The 
Board members of this Core Evaluation Team were as follows:   
 Brian Currie as Project Director;   
 Iain Graham representing Commercial and Legal;   
 Janice MacKenzie representing Clinical and Service Users; and   
 Jackie Sansbury representing Operations and Commissioning.   

3.18.3 The evaluation of each criteria set out in the Final Tender was led by a member of the 
Core Evaluation Team and included members of the Board’s project team and 
external advisers. The Board’s external advisers were as follows:   
 Mott MacDonald as technical adviser;   
 Ernst & Young as financial adviser; and   
 MacRoberts LLP as legal adviser.   

  
3.18.4 In terms of the Quality Evaluation Criteria, which comprised of evaluating Section B 

(Strategic and Management), Section C (Approach to Design and Construction) and 
Section D (Approach to Facilities Management), this was arranged as follows:   
 Iain Graham led the evaluation of Section B (Strategic and Management) and 

was supported by Mott MacDonald, MacRoberts LLP and Ernst & Young. This 
was a scored and pass/fail evaluation;   

 Brian Currie led the evaluation of Section C (Approach to Design and 

Construction) and was supported by Mott MacDonald. This was a scored and 
pass/fail evaluation;   
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 Jackie Sansbury led the evaluation of Section D (Approach to Facilities 

Management) and was supported by Mott MacDonald. This was a scored and 
pass/fail evaluation.   

  
3.18.5 The Price evaluation was led by Iain Graham, supported by Ernst & Young.   

 
3.18.6 Evaluation reports or letters were issued to the Board by the following advisors:   

 Ernst & Young issued a report titled “Final Tender Financial Evaluation Report 
re-provision of RHSC & DCN at Little France” dated February 2014;   

 MacRoberts LLP issued a report titled “Legal Report in relation of the Final 
Tender legal submissions submitted by Bidder A, Bidder B and Bidder C 
relating to the re-provision of the Royal Hospital for Sick Children, child and  
adolescent mental health service and the Department of Clinical 
Neuroscience at Little France” dated 12th February 2014;   

 Willis issued a report titled “Insurance Evaluation Report prepared for NHS 
Lothian in relation to RHSC & DCN Project”, version 5 dated 17th January 
2014.   

 Motts issued a letter titled “Re-provision of RHSC & DCN at Little France– 
Evaluation”, dated 4th March 2014.   

  
3.18.7 Each of the evaluation teams for Section B (Strategic and Management), Section C 

(Approach to Design and Construction) and Section D (Approach to Facilities 

Management) completed pro forma “Reviewer comments” excel spreadsheets for 
each individual submission from each bidder.  

  
3.18.8 Brian Currie and E Bain from NHSL were responsible for evaluation of C8 – M&E 

engineering design proposals and C10: energy management proposals. They were 
advised by Kamil Kolodziejczyk and Colin Macrae, technical advisors from Mott 
MacDonald. They gave IHSL’s submission for C8 “Clarity, robustness and quality of 
M&E engineering design proposals” an overall score of 5, meaning “satisfactory”. This 
meant they assessed that the Bidder’s approach:   
 demonstrates a satisfactory understanding of all aspects of the Board’s 

requirements; and/or   
 proposes a solution which performs satisfactorily in complying with the 

Board’s requirements.   
  

3.18.9 However, according to the Reviewers Comments with regard to specific components 
of the submission, many of the components “lacked detail” or were ‘basic’ or ‘minimal’, 
and some things were not provided. For example under  
x. An environmental conditions / room provisions matrix for both mechanical and  
electrical services for each room in the Facilities (Reviewer comments: “No matrix 
provide, (sic) but environmental layout drawings provided.”)  

 xi. Major plant life cycle statements… to support the lifecycle costing analysis 
completed in the technical costs proforma. (Reviewers comments: Basic statement 
referring to CIBSE guidance for life cycles. No costs provided).   

3.18.10  The Inquiry does not have the proforma report for C10, but this was scored 
7,meaning ‘good’.   

  
3.19 Key Stage Review 3: Pre-Preferred Bidder was finalised on 28/02/2014.   

3.19.1 In this KSR the procuring authority confirms that they are satisfied that the proposed 
preferred bidders solution will satisfy its operational and functional requirements and 
deliver the project objectives, benefits and outcomes. The procuring authority also 
confirms that it, and its it’s advisors, are satisfied that further development of technical 
information required from the preferred bidder appointment to financial close is 
achievable within the current project timetable.   
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3.22.3 IHSL returned a signed Preferred Bidder letter to the Board on 7th March 2014. The 
first meeting between the Board and IHSL as Preferred Bidder was held on Thursday 
13th March 2014.   

3.23  Further design development took place from March 2014 to Financial Close  

3.23.1 According to para 5.67 of the NPD guide, “The design at Final Tender stage must be 
sufficiently developed to enable the best tender to be selected but does not need to 
be at the level of detail which would be expected at contract signature stage. The 
process of design development, provided it has no or minimal impact on overall cost, 
should be regarded as clarification of design which should still be permissible under 
competitive dialogue.”  

3.23.2 An RHSC Clinical Design Task Group was formed to progress the design of the new 
hospital.   

3.23.3 During this period NHSL became concerned about the design development 
undertaken by IHSL. The delayed delivery of detailed design ‘sufficient to proceed to 
financial close’ resulted in a delay to the programme.   

3.23.4  A Special Steering Board meeting was held on 22/08/2014 involving NHSL, Mike 
Baxter from the Scottish Government Health Department, Peter Reekie from SFT and 
Richard Osborne and Ross Ballingall from ISHL. The purpose of the meeting was to 
raise NHSL’s ‘significant concern’ and give IHSL an opportunity to discuss progress. 
The NHSL project team presented a revised programme with slippage of 8 weeks, 
and IHSL tabled their own programme. IHSL said that there was a mismatch between 
the expectations of NHSL and IHSL “where IHSL were being asked to deliver much 
more than on other projects, and considerably more than was required for comfort of 
operational functionality”.  

3.23.5 By 23 September 2014 NHSL still had concerns, including that the designers were 
‘not up to speed’ and that Brookfield Multiplex were controlling the position for 
commercial reasons.’ Iain Graham outlined some options, which included the option to 
reject IHSL as Preferred Bidder. His recommendation was to “accept the position 
“next week or so” to nearly meet the programme”, but that the timeframe for “next 
week or so” and the meaning of “nearly” had still to be decided.  

3.23.6 By the end of October 2014 the Board had agreed latitude on signing off operational 
functionality where 100% technical info was not yet produced. The Board's 
Construction Requirements had been updated in dialogue with IHSL, which reduced 
the extensive list of derogations that would be required of IHSL.  

3.23.7  On 13 November 2014 Mott MacDonald undertook a review of IHSL’s Schedule of 
Accommodation and Environmental Matrix with a view to updating the Gross Service 
Unit Table (GSU) for inclusion in Schedule Part 14 (Payment Mechanism). Mott 
MacDonald found a number of issues with both IHSL documents. They undertook a 
review to mitigate risk of using inaccurate data in the Payment Mechanism, but “there 
is a residual risk of inaccuracies in the GSU table that could impact the Boards ability 
to apply deductions.” They provided recommendations for how to proceed with the 
Schedule of Accommodation (SoA), GSU table and Environmental Matrix (EM). 
Option 1 was to request IHSL to issue an updated SoA and EM,  and the Board 
update GSU table based on the updated SoA. Option 2, “due to programme 
constraints” was to simply add a caveat to Part 4 of Section 5 (Reviewable Design 
Data) of Schedule Part 6 (Construction Matters).  

3.23.8 On 18 November 2014 the Board prepared a paper “Board Commentary on the 
Technical Information Requested by the Board and Technical Information issued by 
IHSL.” Which concluded that   

o The level of information requested by the Board and accepted by 
IHSL has been clearly documented;  
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 3.3 Has account been taken of the use of natural ventilation being affected by 
neighbourhood sources of environmental pollution as discussed in 
Development Stage 1?  

 3.13 Is there satisfactory provision of isolation facilities for infectious and 
potentially infectious patients? (a star has been pencilled in next to this 
question, although the ‘yes’ box is ticked)  

3.26  A Formal NDAP report is usually required before consideration of the Full Business Case by 
Capital Investment Group, but did not take place for the RHSC/DCN project.  

3.26.1 According to SCIM Supporting Guidance: Design Assessment in the Business Case 
Process (2011), “There are two complimentary areas of consideration in the design of 
healthcare buildings. These can broadly be described as healthcare specific design 
aspects – the areas generally covered by guidance issued by Health Facilities 
Scotland - and general good practice in design considering the human experience of 
being in and around buildings, sustainability and the effective and efficient use of 
resources directed towards achieving whole life value for money.”  Consideration of 
these was brought together in the NHSScotland Design Assessment Process (NDAP), 
facilitated by Health Facilities Scotland (HFS) and Architecture and Design Scotland 
(A&DS).   

3.26.2 Submission requirements for the Full Business Case NDAP are as follows For all 

projects  
 Completed submission pro-forma identifying key contacts and dates.  
 Design Statement , with any updates in benchmarks highlighted.  
 Evidence of completion of self assessment on design in line with the procedures set 

out in your design statement.   
 Extract from draft FBC detailing benefits and risks analysis (appendix 3 in SCIM).  
 Completed AEDET review at current stage of design development.  
 3D sketches of design proposals for key spaces identified in Design Statement.  
 Updated list of relevant design guidance to be followed (see section 1.1) and schedule 

of any derogations in relation to these.  
 Evidence that  DDA compliance will be achieved  
 Evidence that Activity Data Base (ADB) is being fully utilised during the preparation of 

the brief and throughout the design and commissioning process   
  

For NPD schemes, the following information.  

 Design proposals from the Preferred bidder  
 Site layout showing wider context and landscape proposals  
 Plans rendered to distinguish between use types (circulation, consult)   
 Elevations showing design in context  
 3D visualisations of the building in context - perspectives should be constructed from 

a human eye height (rather than birds eye views).  
 Evidence of consultation with Local Authority Planning Department on their approach 

both  to site development and the strategy adopted by the preferred bidder.  
  

3.26.3 According to para 1.4 of the guide, Projects that have not received approval of their 
Outline Business Case (OBC) by 1st July 2010 shall be considered for the 
assessment process on a case by case basis.  

3.26.4  In April 2013 Mike Baxter wrote to Brian Currie that he “would not expect our position 
on NDAP to change…therefore would expect HFS to contribute via the planning 
process. With regard to the type of review that would have been conducted via HFS 
as part of the Design Assessment Process I would expect to challenge this as part of 
the questioning around the FBC.”  
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The amendment was principally to the Articles of Association of the SPV 
with consequential minor changes in the Project Agreement.”  

o Changes to funding package made after “a post preferred bidder funding 
competition, completed on 13 October 2014”. Involves lower rates due to 
‘more liquid and competitive’ debt market.   

 Financial Case:  
o Increase in total capital value of the project, from £227m at FBC to 

£230m. “Design development and inflation are the key drivers of the 
£3.3m increase in NPD capital costs”  

o “The projected annual service payment (ASP) over the 25 year period is 
estimated at £432m, a reduction of £75m compared to the FBC.”  
o NHSL face minor increase in costs in first year of operations.   

 Management Case:  
o “Developments since the FBC submission: SFT hasve nominated 
Tony Rose as Public Interest Director for IHS Lothian Limited; and tThe 
chairmanship of the Project Steering Board will pass to the Director of 
Acute Services as the client, recognising responsibility for the operational 
facility once it opens.”  

o “Key milestones in the project plan have been updated” with project 
completion with construction completion and handover to NHS Lothian 
moved to July 2017.   

  
3.30 The Pre-Financial Close KSR was completed on 11/02/2015.  

3.30.1 The KSR could only be completed once some issues in relation to ESA10 were 
resolved.   

3.30.2  Under “Project requirements” the following questions are asked:   

 Question 2,  “Is the Procuring Authority satisfied that the preferred bidder's solution 
satisfies its operational and functional requirements and delivers the project 
objectives, benefits and outcomes?” The answer provided was “Yes. The detail of the 
design has been discussed with user groups to ensure clinical support and the Board 
confirms that it has received appropriate internal sign off.”  

 Question 3,  “confirm the status of the technical documentation (i.e. design, 
construction and FM requirements)”… etc The answer provided was that “The Board 
has confirmed that the technical documentation is at a level of development consistent 
with the current stage of the Preferred Bidder to Financial Close programme. …Board 
is “content with the documentation subject to further development through RDD 
following Financial Close”  

3.31 Contract documents including the Project Agreement and all of the contracts setting out the 
financial arrangements, were signed on 13/02/2015, marking financial close.   

4.  Questions:  

1. Please provide any corrections or clarifications to the above narrative that you feel necessary 
or appropriate. Where such corrections or clarificaitonsclarifications are made, please provide 
supporting documentation.   

   
2. Please state your understanding of the role of the following organisations in the procurement 

process:  
a. NHSL  
b. SFT  
c. Mott MacDonald  
d. Scottish Government (including Capital Investment Group)  
e. HFS  
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3. With regard to the preparation of the Invitation to Participate in Dialogue (section 3.1)  
 
a. Who advised NHSL on the how to set out the technical specifications for construction 

works? What reasons were given for this approach?  
b. What was the process for deciding the quality evaluation criteria weighting for the 

ITPD?   
c. NPD guidance suggests that “weightings can be applied to reflect the procuring 

authority’s priorities in relation to the various other aspects of bidders’ proposals.” 
Was regard had to any further guidance on how priorities were to be determined for 
healthcare projects?  

d. Was the ITPD, including the tender evaluation criteria, reviewed from an infection 
control/design compliance perspective? If yes,   
i.  who conducted the review, what were their qualifications, and what was their 
input?    
ii.  Is it expected that the quality evaluation criteria weighting would have any 
impact on bidders approach to developing their proposals?   

  
4. With regard to the Pre-OJEU KSR (section 3.3)  

a. How was the issue regarding interface/conflict with SFT’s multiple roles addressed?   
b. Was there a final policy position regarding Key Stage Reviews, Gateway Reviews and 

IIB reviews? If yes could you provide the final document/paper that clarifies this 
position?   

c. Is the Inquiry correct in its view that this KSR does not consider the project from an 
SHTM compliance, patient safety or infection control perspective?   

    
5. Was any Market Sounding done? If yes,   

a. What did this involve?   
b. What was the result?   
c. If the answer to the above question is no, then why was market sounding not done?    

  
6. With regard to the PQQ evaluation (section 3.9)  

a. Was the PQQ evaluation process shortened and what impact did that have?   
b. Was any significance attributed to IHSL’s designated organisation, Wallace Whittle, 

having no health PPP experience? Is this usual for a hospital re-provision project?   
  
7. With regard to Key Stage Review 2a: Pre-invitation to participate in dialogue (section 3.10):  

a. Was SFT satisfied that the ITPD clearly reflected the mandatory and non-mandatory 
elements of the reference design, as well as the concept of Operational Functionality?   

b. Is the Inquiry correct in its view that this KSR does not consider the project from an 
SHTM compliance, patient safety or infection control perspective?   

  
8. With regard to the Invitation to Participate in Dialogue (section 3.11)  

a. Was volume 4 of the ITPD produced?   
b. Could you confirm or provide the final version of the ITPD issued to bidders?   

  
9. With regard to competitive dialogue (section 3.12)  

a. Was timetable for competitive dialogue considered ambitious and/ or adequate?   
b. What advice or input did NHSL receive regarding the programme for Competitive 

Dialogue and from whom?  
c. Did NHSL receive advice during the Competitive Dialogue period in 

respect of infection prevention and control, clinical needs/requirements, and 
compliance with SHTMs and other regulations? If so, from whom and in relation to 
which topics?  
d. Could NHSL provide a detailed explanation of the design review process 
during Competitive Dialogue.   
e. What does an AEDET review of ‘performance, engineering and construction’ 
involve?   
f. Specifically, would an AEDET review pick up any issues with ventilation 
proposals including their compliance with SHTM 03-01?  
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g. Was ‘performance, engineering and construction’ scored at any other time 
during the procurement process?   
h. What impact did the Brief Change have on the Competitive Dialogue 
Process?   

  
10. With regard to the draft final tender (section 3.13)  

a. What is the purpose of the draft final tender?   
b. What is meant by “compliant design’ in the context of tender submissions?  
c. Against what criteria was compliance assessed?    
d. Who conducted the review of the draft final tender?   
e. Did the timetable allow sufficient time for bidders to do all the additional work required 

in the timeframe provided before submission of final bids?  
f. According to SCIM Guidance, interim submissions during Competitive Dialogue can 

be used to further down-select or short-list bidders depending on their performance, 
and only two bidders need to be issued with an ISFT. Did NHSL consider down-
selecting to 2 bidders based on the draft final tender submissions received?   

   
11. With regard to the closure of competitive dialogue (section 3.15)  

a. What guided the decision to close Competitive Dialogue?   
b. Were any concerns raised by members of the Steering Board about closing 

competitive dialogue?   
c. Before closing Competitive Dialogue was the Board comfortable that  one or more 

solutions were capable of meeting its needs?   
  
12. With regard to the invitation to submit final tender (section 3.16)  

a. Did the design produced by bidders at this stage include 1:200 plans and 1:50 for key 
areas, cross sections, site plans, area schedule, performance specifications? Are 
these required for providing an accurate fixed price bid?  

b. Did NHSL, Mott MacDonald or SFT raise concerns about the state of designs 
submitted by bidders?  

  
13. With regard to the evaluation of final tenders (section 3.18)  

a. What qualifications did the individuals scoring C8 (M&E engineering) and C10 (energy 
management) have?   

b. What was the final tender evaluation of C10 (energy management proposals) for 
IHSL? Can we be provided with the full report.   

c. IHSL’s tender submission was marked satisfactory notwithstanding 
that many elements were said to be ‘basic’, ‘lacking detail’ and ‘minimal’. What was 
considered to the threshold for a “satisfactory” marking and how was the marking and 
the threshold calculated?   
d. Did IHSL’s final tender submission on C8 mechanical and electrical 
engineering and C10 energy management address concerns raised in the draft final 
tender feedback?   

  
14. With regard to the selection of the preferred bidder (section 3.20), please provide a copy of 

the final tender evaluation report showing the final scoring of the three bidders.  
  
15. With regard to the preferred bidder letter (section 3.22)   

a. Do points 4.4 and 4.5 in Schedule 1 of the appointment letter indicate that IHSL had 
not developed their design to the stage required by the ISFT?  

What were the implications of this?  
b. Did any of the bidders develop their design to the stage required by the ISFT?   
c. Is it usual to have this number of outstanding issues, gaps and points for clarification 

in relation to the final tender?  
  
16. With regard to Design Development (section 3.23)  

a. What were the governance arrangements in respect of design development and 
review between the selection of the preferred bidder and financial close?   

b. What was the RHSC Clinical Design Task Group, what did they advise on and who 
did they advise?   
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c. Did the late delivery of design and technical documents allow time for proper review 
before financial close?   

  
17. With regard to the HAI-Scribe Review (section 3.25)  

a. What was the evidentiary basis for the results of this review, particularly in relation to 
the answer given for  3.2 and 3.3 of HAI-Scribe?   

b. Apart from HAI-Scribe, were any other design reviews conducted before Financial 
Close that considered infection control?   
c. What were the qualifications of members of the review team?   

  
18. With regard to the NDAP (section 3.26)  

a. What was the advice given in respect of HFS involvement in design review, including 
the NDAP process for full business case?   

b. Regardless of whether an NDAP took place or was required, were the submission 
requirements for an NDAP met before consideration of the Full Business Case by 
CIG, or could they have been?  

c. What does HFS review of the required submission documents involve?   
  

19. With regard to Gateway 3 Review (section 3.27), did the pre-Financial Close KSR address the 
questions assessed in a Gateway Review specifically:   
a. whether the process has been well managed  
b. whether the business needs are being met  

that both the client and the supplier can implement and manage the  
c. proposed solution  
d. that the necessary processes are in place to achieve a successful outcome 
after contract award  

  
20. With regard to the Pre-Financial Close KSR (section 3.30), on what basis did the 

Board/Procuring authority and SFT have confidence to answer question 2 and 3 in the 
affirmative? Please provide copies of any advice or other documents that were relied upon in 
this regard.  
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Public Inquiry: Queen Elizabeth University Hospital, Glasgow and the Royal Hospital For Children 
and Young People and Department of Clinical Neurosciences, Edinburgh (“The Inquiry” Or “SHI”) 

 

Response on behalf of IHS Lothian Limited to the Inquiry’s Provisional Position Paper 10 relating to 
the Royal Hospital for Children and Young People and Department of Clinical Neurosciences 

(“RHCYP/DCN” or “Project”)  

1. INTRODUCTION 

1.1 This document forms the response (“Response”) on behalf of IHS Lothian Limited (“IHSL”) to the 

Inquiry’s document entitled: ‘Provisional Position Paper 10: Term of Reference 2: The Contractual 

and Funding Structure Relating to the Royal Hospital for Children and Young Persons/ Department 

of Clinical Neurosciences Project” (“PPP10”). 

1.2 The Inquiry Team has advised Core Participants (“CPs”) (under the heading ‘Purpose of Paper’) that 

PPP10 has been produced to assist the Chair in addressing the Inquiry’s terms of reference, 

specifically term of reference 2. The Inquiry Team has further advised CPs that for the purposes of 

PPP10, the “issues and defects” referred to in term of reference 2 are those in relation to the 

adequacy of the ventilation system at the RHCYP/DCN in critical care areas that gave rise to the 

decision on 4 July 2019 to delay the moving of services from the existing Royal Hospital for Sick 

Children to the RHCYP/DCN.    

1.3 PPP10 outlines the Inquiry Team’s understanding of the contractual structure, the financing model 

adopted and the structure and the financing arrangements that were put in place in relation to the 

RHCYP/DCN.    

1.4 IHSL notes the Inquiry Team’s comment that the Chair is likely to be invited by the Inquiry Team to 

make findings in fact based upon the content of PPP10 and that CPs may seek to “correct and/or 

contradict it”.  Accordingly, IHSL notes that the Inquiry’s understanding of matters set out in PPP10 

may change and the position set out in PPP10 remains provisional.      

1.5 IHSL has set out its comments in response to PPP10 below. IHSL has adopted the headings used 

by the Inquiry Team in PPP10 in this Response.  

1.6 Some sections of PPP10 address specific issues of which IHSL has no direct knowledge and cover 

matters which are more appropriately addressed by NHSL (or other CPs). These are sections: 2 

(‘Evolution of Financial Structure of the RHCYP/DCN’); 4 (‘The Outline Business Case’); and 5 (‘The 

Full Business Case’).  

1.7 In contrast, section 3 of PPP10 (‘The Non-Profit Distributing Model of Financing Infrastructure’) 

addresses issues of general interest with regards to the evolution of the NPD model in Scotland. 

IHSL wish to highlight one clarification to Section 3 of PPP10. Paragraph 3.4.2 of PPP10 refers to 
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the public interest director (“PID”) in the NPD model and states that the PID has voting rights and an 

effective veto on some actions of the company. This was the case in early NPD projects but the PID’s 

veto rights were removed as a result of ESA10 adjustments. ESA 10 came into force around 

September 2014 (ESA10 is more fully addressed in the document ‘ESA10: Classification of privately 

funded capital projects’, the link to which is contained in the footnotes in PPP10). The PID on the 

RCHYP/DCN project did not have veto rights on the actions of IHSL. Furthermore, the link at footnote 

reference number 39 (page 16 of PPP10) is to the model NPD Articles of Association (version 2 - 

June 2012). That version of the Articles was superseded by a version which reflected the ESA10 

adjustments and which was adopted by IHSL on the Project. Subject to those clarifications and in so 

far as it is aware of these matters IHSL accepts the contents of section 3 of PPP10.  

1.8 IHSL does have knowledge of the matters addressed in section 6 of PPP10 (‘Contractual and 

Financial Structure’). It accepts the contents of section 6 and makes no further comments on that 

section in this Response.  

1.9 It will be apparent from the preceding paragraphs that IHSL does not comment on every section of 

PPP10 in this Response. IHSL’s comments on PPP10 are limited to the following sections:  

1.9.1 Section 1 ‘Introduction’;  

1.9.2 Section 7 ‘The Project Agreement’; 

1.9.3 Section 8 ‘First Supplemental Agreement’; and  

1.9.4 Section 9 ‘Second Supplemental Agreement’.    

1.10 IHSL has sought to respond to PPP10 only in relation to matters which are within its own knowledge. 

It does not seek to provide submissions in relation to the matters addressed in PPP10. As invited by 

the Inquiry Team, IHSL’s comments are limited to the factual matters where IHSL might seek to 

“correct and/or contradict” the contents of PPP10.  

1.11 In reviewing the terms of PPP10, IHSL has identified some minor errors which the Inquiry Team may 

wish to correct. 

1.11.1 The heading at paragraph 3.2 refers to “Public Finance Initiative (PFI)”: this should refer 

to “Private Finance Initiative (PFI)”.  

1.11.2 The second line of paragraph 3.4.2 refers to the creation of a “single purpose vehicle 

(SPV)”: this should refer to a “special purpose vehicle”.  

1.11.3 The footnote numbered 94 (at page 27) refers to the date of financial close as being “13 

September 2015”: the correct date is 13 February 2015.       

1.11.4 The paragraph numbering under Section 8.4 (at page 49) has gone awry: there are two 

paragraphs numbered 8.4.1.    

Page 581

A46525147



 

 3 

2. SECTION 1 – ‘INTRODUCTION’  

Paragraph 1.2 – Provisional Conclusions  

2.1 IHSL notes the Inquiry Team’s provisional conclusion set out at paragraph 1.2.1 of PPP10 that “there 

is no evidence that in and of itself the contractual structure for the financing and construction of the 

buildings adopted in relation to the RHCYP/DCN project directly contributed to the issues that arose 

in relation to RHCYP/DCN that are the subject of the Inquiry’s investigations”. IHSL also notes the 

rephrased conclusion at paragraph 1.2.2 that “the contractual structure adopted for the financing and 

construction of the buildings did not contribute to the issues arising in relation to, and any defects in, 

the ventilation system at RHCYP/DCN.”  

2.2 IHSL agrees with the Inquiry Team’s provisional conclusion set out in paragraphs 1.2.1 and 1.2.2 of 

PPP10.   

2.3 IHSL also agrees with the Inquiry Team’s supporting provisional conclusion at paragraph 1.2.5 of 

PPP10 that “the contractual and financial structure followed both the applicable guidance and what 

was, at the time, accepted practice.”    

2.4 In response to the Inquiry Team’s invite at paragraph 1.2.6 of PPP10, IHSL is not aware of evidence 

that would contradict the Inquiry Team’s provisional conclusions.  

3. SECTION 7 – ‘THE PROJECT AGREEMENT’  

Section 7.1 – Introduction  

3.1 Paragraphs 7.1.1 to 7.1.4 of PPP10 set out introductory comments on the Project Agreement and its 

treatment of (a) design and construction risk and (b) availability risk.  

3.2 The introductory paragraphs also make reference to the Outline Business Case and Final Business 

Case for the RHCYP/DCN, both of which were prepared by NHSL. IHSL is unable to comment on 

the terms of the Outline Business Case or the Final Business Case or NHSL’s proposed approach 

to, or its intention regarding, the transfer of risk set out in those documents. IHSL can only comment 

on the terms of the Project Agreement itself. 

3.3 IHSL notes the definitions of “design and construction risk” and “availability risk” provided by the 

Inquiry Team at paragraph 7.1.2 and broadly agrees with those definitions for the purposes of PPP10 

and this Response. IHSL also broadly accepts the general principle that the design and construction 

risk and availability risk was passed to IHSL under the Project Agreement which IHSL, in turn, passed 

down to MPX in the Construction Contract or to BYES through the Facilities Management Services 

Agreement as appropriate.  
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3.4 IHSL wish to highlight, however, the distinction between the transfer of “design and construction” risk 

and the transfer of “all risk” or “all design risk”. The Inquiry Team refers (at paragraph 7.2.2 of PPP10) 

to the terms of clause 12.1 of the Project Agreement which required IHSL to carry out the Works to 

procure satisfaction of the Board’s Construction Requirements, in accordance with Project Co’s 

Proposals and in accordance with the other terms of the Project Agreement. IHSL was responsible 

for ensuring its design and construction met the Board’s Construction Requirements. The Board’s 

Construction Requirements were prepared by NHSL and its design team. The “risk” (and indeed 

“design risk”) relating to the contents of the Board’s Construction Requirements (including errors, 

omissions, inaccuracies or such other failures to accurately convey NHSL’s requirements) sat with 

NHSL (and its own design team).    

3.5 Paragraph 7.1.3 of PPP10 indicates that the position with regards to the transfer of design and 

construction risk under the terms of the Project Agreement “may be thought to have been varied by 

agreements entered into after the project agreement was entered into.” IHSL understands the 

reference to “agreements” to be a reference to Supplementary and Settlement Agreement 1 (“SA1”) 

and Supplementary Agreement No.2 (“SA2”). IHSL addresses SA1 and SA2 in more detail in its 

comments on Sections 8 and 9 of PPP10 below.     

4. SECTION 8 – ‘FIRST SUPPLEMENTAL AGREEMENT’  

Section 8.1 – Introduction and Background 

4.1 Section 8.1 (paragraphs 8.1.1 to 8.1.8) of PPP10 refers throughout to minutes of various Programme 

Board Meetings. Some of those minutes apparently make references to IHSL. IHSL was not a party 

to those Programme Board Meetings and cannot comment on any of the discussions at, or on the 

minutes of, those meetings.  

4.2 IHSL also notes that terms of paragraph 8.1.6 which states: “The Scottish Government would finance 

the commercial proposal and it would not impact directly on NHSL funding. This did not, however, 

cover the costs of double running, though as no sums were being paid to IHSL, there was a surplus 

in the budget that would offset those costs.” IHSL does not fully or clearly understand the meaning 

of this paragraph.  

Section 8.2 – SA1 Summary  

4.3 IHSL notes the list summarising the “key provisions” of SA1 identified by the Inquiry Team at section 

8.2 of PPP10.  

4.4 To this list, IHSL would add the following key provision: IHSL was obliged to design, construct, test, 

commission and complete the Works (other than the Post Completion Works and Outstanding 

Works) and Facilities in accordance with the Project Agreement as amended by the Agreed 

Resolution so as to satisfy the Completion Criteria as amended by the Agreed Resolution (clause 
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3.1.1 of SA1); the Agreed Resolution resolved the Dispute (clause 3.2.1 of SA1); and the Agreed 

Resolution was to be used by the Independent Tester for the purposes of interpreting the relevant 

aspects of the Completion Criteria as amended by the Agreed Resolution for those parts of the Works 

(other than the Outstanding Works and Post Completion Works) detailed in Part 1 of the Schedule 

(Technical Schedule) which were the subject of the Dispute (clause 3.2.2 of SA1).  

4.5 The Agreed Resolution for the multi-bed rooms and single bedrooms in Critical Care was for 4 ac/hr 

with negative or balanced pressure relative to the adjacent corridor.  

4.6 IHSL and its main contractor, Multiplex, delivered the hospital which was specified by NHSL as per 

the Agreed Resolution in SA1. This was signed off by the Independent Tester and a Certificate of 

Practical Completion was issued on 22 February 2019.  

Section 8.3 – Payment of the Settlement Sum  

4.7 Paragraph 8.3.1 states that “SA1 apparently departs from the “payment for services” model of the 

PA (and thus the NPD model) in that it makes provision for payment of...... a Settlement Sum by 

NHSL to IHSL…. ”  

4.8 Whilst it can be said that a key feature of the NPD model is the “payment for services” model, that 

does not mean that the only payments capable of being made under the Project Agreement are the 

Monthly Service Payments for the provision of the Services. The Project Agreement also expressly 

provides for payments to be made by NHSL to IHSL in other specified circumstances, for example 

as compensation for Compensation Events or payments for Changes instructed by NSHL through 

the Change Protocol under Schedule Part 16 to the Project Agreement.  

4.9 SA1 resolved a number of disputed issues and claims between NHSL, IHSL and Multiplex. Some of 

those claims involved claims for payment in respect of Compensation Events and/or Changes. 

Indeed, clause 3.2.4 of SA1 stated that, for the avoidance of doubt, the Agreed Resolution was a 

variation to the Works but that such variation would not entitle IHSL to any additional payment and/or 

extension of time other than to the extent set out in SA1. IHSL entered into a separate downstream 

settlement agreement with Multiplex pursuant to the Construction Contract in equivalent “back-to-

back” terms to SA1. The settlement agreement between IHSL and Multiplex inter alia settled claims 

and liabilities with regards to liquidated damages which were leviable under the Construction 

Contract and provided for certain payments to be made between the parties. Furthermore, and as 

noted at paragraph 8.2.3 of PPP10, a further £5.4M was invested by way of subordinated debt by 

the shareholders in IHSL. The injection of this additional subordinated debt had a lower fixed interest 

rate than the original subordinated debt provided to and by IHSL (referred to in paragraphs 6.3.6 to 

6.3.9 of PPP10).  

4.10 It should also be borne in mind that the Actual Completion Date (22 February 2019) occurred 

approximately 18 months after the “Completion Date” (which was defined in the Project Agreement 
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as 3 July 2017 or such other revised date). The commencement of the Operational Term (and, 

therefore, IHSL’s obligation to commence the provision of the Services) commenced on the Actual 

Completion Date. The Operational Term lasts until the Expiry Date (which is 2 July 2042). The 

Payment Commencement Date (and, therefore, NHSL’s obligation to pay the Monthly Service 

Payments) also occurred on the Actual Completion Date. The Operational Term and the Expiry Date 

were not extended as a result of any delays to the Project and so for that 18-month period (between 

the originally envisaged Completion Date and the Actual Completion Date) no revenue was received 

by IHSL on the Project. The original Operational Term was a period of 25 years (this is the period 

referred to by the Inquiry team in paragraph 3.2.1 of PPP10) whereas, in fact, due to the delay in 

reaching the Actual Completion Date the Operational Term is approximately 23.5 years. As 

recognised in PPP10, the Senior Debt, Senior Subordinated Debt and Junior Debt are secured and 

serviced on the future cash flows on the Project. An 18-month period during which the Monthly 

Service Payments are not payable amounts to lost revenue on the Project – and demonstrates that 

IHSL retained the availability risk.       

4.11 SA1 and its equivalent settlement agreement under the Construction Contract resolved all those 

competing financial claims on terms mutually acceptable for all parties i.e. NHSL (and the Scottish 

Government), IHSL (and its lenders) and Multiplex. SA1 (and its equivalent under the Construction 

Contract) necessarily involved financial compromises by all parties. The payment of the Settlement 

Sum by NHSL was one element of a much wider financial settlement package which involved 

contributions and compromises from all relevant parties.   

4.12 IHSL would not necessarily agree, therefore, that SA1, in so far as it provided for payment of a 

Settlement Sum by NHSL before the provision of Services had commenced, was a departure from 

the NPD model. 

Section 8.4 – Payment of Service Charge Ahead of Completion of Works (Clause 6.12.1)  

4.13 Paragraph 8.4.1 of PPP10 addresses clause 6.12.1 of SA1 and correctly identifies that the “Post-

Completion Works” and the “Outstanding Works” had still to be completed and that the completion 

of those works was not a requirement for the issue of a Certificate of Practical Completion.  

4.14 Irrespective of the terms of SA1, it was always contemplated between the parties that there would 

be a period from the Actual Completion Date to the opening of the facilities for the treatment of 

patients (i.e. a “go live” date). It was also contemplated in the Project Agreement (clause 18) that, in 

that period between the Actual Completion Date and the go live date that: (i) NHSL would undertake 

works and commissioning of its own (the “Board’s Post-Completion Commissioning”); and (ii) IHSL 

(or, more accurately, Multiplex) would undertake “Project Co’s Post-Completion Commissioning”.  

4.15 In other words, there were always works and activities planned to take place between the Actual 

Completion Date and opening of the RHCYP/DCN notwithstanding that the Actual Completion Date 
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had been achieved and the Monthly Service Payments had commenced. However, following the 

parties’ agreement in SA1, the scope and nature of the activities planned to take place in the period 

from the Actual Completion Date to opening changed. Following SA1, the activities to be undertaken 

in that period also included the Outstanding Works and the Post-Completion Works. The works 

undertaken by NHSL during that period included: taking over security; test flights on the Helipad; 

delivering equipment; staff familiarisation; communications installations; fit-out works being 

undertaken by third parties; commissioning undertaken by the University of Edinburgh; NHSL’s own 

works on the theatres; MRI Scanner fit-out works; NHSL migration (setting up wards etc.)   

4.16 Paragraph 8.4.1 of PPP10 also highlights that SA1 made no changes to the definition of “Actual 

Completion Date” and so NHSL’s liability for payment of the Monthly Service Charge commenced. 

Equally, however, it must be borne in mind that IHSL’s obligation to provide the Services also 

commenced on the Actual Completion Date (subject to the amendments set out in SA1).  The 

Monthly Service Payments commenced on the Actual Completion Date as of course did NHSL’s 

ability to apply Deductions in relation to Availability Failures and Performance Failures. As noted in 

paragraph 8.4.2 of PPP10, SA1 provided limited grounds of relief from the application of Deductions 

and for a very limited period. Clause 6.16 of SA1 provided relief from Deductions where they arose 

solely as a result of the carrying out of the relevant Post Completion Works or Outstanding Works 

and that relief only applied in the period from the Actual Completion Date to the applicable Milestone 

Target Date. With that exception the Deductions regime was applicable under the Project Agreement 

from the Actual Completion Date.        

5. SECTION 9 – ‘SECOND SUPPLEMENTAL AGREEMENT’  

Section 9.1 – Introduction and Background 

5.1 Paragraph 9.1.1 of PPP10 states that “on 1 July 2019, IOM reported that the ventilation system could 

not deliver 10 air changes per hour in critical care areas, a conclusion that was agreed by IHSL and 

Multiplex”. It is not clear to IHSL where the reference to this “conclusion” being agreed by IHSL and 

Multiplex derives from. In any event, the Agreed Resolution in SA1 expressly stated the ventilation 

requirements for the rooms in Critical Care. The ventilation requirements for the multi-bed rooms and 

single bedrooms in Critical Care were 4 ac/hr and negative or balanced pressure relative to the 

adjacent corridor. The ventilation system was designed and constructed in accordance with the 

Project Agreement and SA1 (which IHSL was contractually obliged to do).  

5.2 Paragraph 9.1.5 of PPP10 states that “SA2, like SA1, apparently departs from the “payment for 

services” model of the PA (and thus the NPD model).” This statement potentially misunderstands the 

full provisions of the Project Agreement. Whilst it can be said that a key feature of the NPD model 

might be the “payment for services” model, that does not mean that the only payments ever made 

under the Project Agreement are the Monthly Service Payments for the provision of the Services. As 

noted in paragraph 4.8 above, the Project Agreement also expressly provides for payments to be 
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made by NHSL to IHSL, for example, as compensation for Compensation Events or payments for 

Changes instructed by NSHL through the Change Protocol under Schedule Part 16 to the Project 

Agreement.  

5.3 Following the decision by the Scottish Government that the RHCYP/DCN was not to open in July 

2019, all parties engaged in discussions to agree what works required to be carried out to allow the 

hospital to open fully. NHSL subsequently issued a High Value Change Notice (HVC 107) dated 5th 

December 2019. HVC 107 instructs changes to the ventilation system in Paediatric Critical Care and 

Haematology/ Oncology including the following: 

5.3.1 Ensuring that single bedrooms and multi-bedrooms as listed therein in the Paediatric 

Critical Care achieved 10 air changes per hour at +10pa (positive pressure); 

5.3.2 For Isolation Rooms in Paediatric Care, designing and installing a ventilation system for a 

positive pressure ventilated lobby PPVL Single Bedroom Isolation Suite with a lobby air 

supply terminal with a HEPA filter, as per SHTM 03-01 and SHPN 04-01, Supplement 1: 

Isolation Facilities in Acute Settings (Version 1.0 September 2008 Table 1) to the bedrooms 

listed there (with various options listed on ensuring single point failure for each isolation 

room with each having its own supply and extract, but with NHSL recognising the 

practicalities of this given space constraints); 

5.3.3 Ensuring that single bedrooms and multi-bedrooms as listed therein in the Haematology 

and Oncology department achieved 10 air changes per hour at +10pa (positive pressure); 

5.3.4 For Isolation Rooms in Haematology and Oncology, designing and installing a ventilation 

system for a positive pressure ventilated lobby PPVL Single Bedroom Isolation Suite with 

a lobby air supply terminal with a HEPA filter, as per SHTM 03-01 and SHPN 04-01, 

Supplement 1: Isolation Facilities in Acute Settings (Version 1.0 September 2008 Table 1) 

to the bedrooms listed there (with various options listed on ensuring single point failure for 

each isolation room with each having its own supply and extract, but with NHSL recognising 

the practicalities of this given space constraints); and  

5.3.5 Ventilation Works and Services – otherwise carrying out works to ensure that all 

environmental requirements for all spaces in the Facilities served by or affected by the 

Ventilation Works and Services systems shall be met and maintained – including but not 

limited to ventilation, temperature and control, lighting levels, noise and humidity; and all to 

“fully comply with SHTM 03-01 requirements which includes, without limitation, 

implementation of the Ventilation Works and Services so that the system installation, 

finishes and maintenance regime shall be in accordance with SHTM 03-01 requirements”, 

together with certain clinical requirements set out therein. 
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5.4 SA2 gave effect to and implemented HVC 107. This is demonstrated from the following Recitals to 

SA2 and clause 3.1 of SA2:  

“B. The Board wishes to amend the ventilation system within the Facilities from 4 air 

changes to 10 air changes per hour with an associated change to the pressure regime (all 

as described in the Board Change Notice).  

C. Accordingly, in accordance with Clause 33 of the Project Agreement and Schedule Part 

16 of the Project Agreement the Board issued Project Co with a Board Change Notice in 

respect of the Ventilation Works…  

E. The purpose of this Agreement is to amend and supplement the Project Agreement 

pursuant to the Board Change Notice to enable: (a) the design, construction, testing, 

commissioning and completion of the Ventilation Works and (b) the amendment to the 

Services to the Facilities as required as a result of the Ventilation Works”.   

“3.1 Pursuant to Clause 33 (Change Protocol) of the Project Agreement and Schedule Part 

16 (Change Protocol) of the Project Agreement, the Board has raised a Change set out in 

the Board Change Notice and pursuant to paragraph 1 (High Value Changes) of Section 4 

(High Value Changes) of Schedule Part 16 (Change Protocol) of the Project Agreement.”   

  SA2 defines the “Ventilation Works” and “Board Change Notice” as follows: 

““Board Change Notice” means the Board Change Notice HVC 107 dated 5 December 

2019 as more fully set out in Part A of the Scope”  

“”Ventilation Works” means the ventilation works at the Facilities to change the ventilation 

from 4 air changes to 10 air changes per hour with an associated change to the pressure 

regime all as described in and as instructed under the Board Change Notice and as more 

fully described in the Scope”. 

5.5 Section 4 of Schedule Part 16 of the Project Agreement addresses High Value Changes required by 

NHSL and the methods for valuing the costs of those High Value Changes. Paragraph 12 of Section 

4 addresses payment of the Capital Expenditure for the High Value Change and paragraph 13 

addresses the adjustment required to the Annual Service Payment.  

5.6 To the extent, therefore, that SA2 provided for payment to IHSL for the works required under HVC 

107 IHSL does not agree that this was an apparent departure from the “payment of services model 

of the PA (and thus the NPD model)”.  The Project Agreement (which adopted the SFT’s Standard 

Form Project Agreement for use in an NPD project) always envisaged payments being made by 

NHSL for Changes required by NHSL pursuant to the Change Protocol in Schedule Part 16. It is a 

generally accepted principle in PFI/PPP projects that the procuring authority pays capital sums for 
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changes which it instructs to the original scope of works (e.g. paragraph 3.6.1 of PPP10 identifies 

that the SFT’s NPD model form follows HMT’s Standardisation of PFI Contracts version 4 Guidance). 

SA2 gave effect to HVC 107 which was a Change instructed by NHSL pursuant to Schedule Part 16.  

5.7 Where it can be said that there was a departure from the NPD model was with regards to the 

procurement of the Ventilation Works. The Change Protocol provisions in Schedule 16 to the Project 

Agreement were passed down on a “back-to-back” basis to the Construction Contract between IHSL 

and Multiplex.  Conventionally, a High Value Change instructed by NHSL under the Project 

Agreement would be reflected in an equivalent instruction issued downstream by IHSL to Multiplex 

under the Construction Contract. This is not what happened with the enhanced ventilation works 

instructed by NHSL under HVC 107.  

5.8 IHSL had been in discussion with NHSL and NHS-NSS since July 2019 in relation to the changes to 

be instructed by NHSL to the ventilation system. The original intention had been that these works 

would be carried out by Multiplex. Indeed, matters had progressed to the point where NHSL had 

issued a draft ‘Letter of Intent’ to IHSL and Multiplex around mid-August 2019 in relation to the 

commencement, carrying out and completion of the design of the ventilation works. However, the 

protections originally offered by NHSL to Multiplex with regards to carrying out the enhanced 

ventilation works were withdrawn and Multiplex were unable to proceed without those protections in 

place (bearing in mind the works to be instructed under HVC 107 were taking place after the 

Certificate of Practical Completion for the Works under the Project Agreement and, in turn, under the 

Construction Contract had been issued and so Multiplex were under no contractual obligation to 

undertake these works). The discussions with Multiplex ultimately fell through. IHSL also had 

discussions with BYES to explore whether BYES would be willing and able to undertake the 

enhanced ventilation works. Those discussions also fell through due to BYES’s concerns around the 

risks of BYES (as the Services Provider) undertaking a variation to the construction works. 

Consequently, IHSL was required to “step outside” of the existing contractual structure for the Project 

and to procure the enhanced ventilation works from an independent third party under a new and 

separate construction contract (not from Multiplex under the Construction Contract). 

5.9 IHSL, therefore, entered into a separate construction contract which was based on the NEC4 ECC 

Option E standard form contract with Imtech Engineering Services for the carrying out of the 

enhanced ventilation works required pursuant to HVC 107.  That contract was the “Ventilation Works 

Contract” defined and referred to in SA2. The procurement of the Ventilation Works Contract 

necessitated negotiating a “back-to-back” pass down of IHSL’s obligations with regards to the 

Ventilation Works to Imtech. In addition, however, Imtech was stepping into an NPD project that was 

to all intents and purposes complete but for the enhanced ventilation works to be undertaken to 

implement HVC 107. Imtech could not assume the same level of design and construction risk that, 

for example, the original construction contractor might have assumed at the outset of the Project.  
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5.10 In light of that, SA2 contains provisions which: (i) reflect the level of design and construction risk that 

Imtech were willing and able to accept (given the unusual circumstances of an independent third 

party stepping in to carry out variation works in another wise complete facility); (ii) ensure that IHSL’s 

rights and obligations to NHSL were on a back-to-back basis with Imtech’s rights and obligations 

under the Ventilation Works Contract; and (iii) reflect the level of risk that IHSL (as the special 

purpose vehicle) was able (and permitted by its lenders) to undertake with regards to HVC 107. The 

lenders of the Senior Debt and Senior Subordinated Debt had to be comfortable with the risks that 

IHSL (as the SPV) agreed to bear. The Ventilation Works Contract did not necessarily pass the 

degree of risk from IHSL to Imtech that might have passed under the original Construction Contract 

or the Services Agreement at Financial Close. The lenders (whose returns are secured on the future 

cash flows of the Project) would not be expected to accept that those risks sat with Project Co. As a 

result, SA2 and the Ventilation Works Contract provided for a wider distribution of risk than would 

have been found in the Construction Contract for the original works. SA2, therefore, included 

provisions relating to: claims for compensation events (addressed at paragraph 9.4 of PPP10); delay 

damages (addressed at paragraph 9.4 of PPP10); limits on IHSL’s liability in respect of the Ventilation 

Works (addressed at paragraph 9.5 of PPP10); payment for the ventilation works (addressed at 

paragraph 9.8 of PPP10); and indemnities (addressed at paragraph 9.9 of PPP10).  

5.11 The fact that (conventionally) the Ventilation Works were instructed by NHSL pursuant to the High 

Value Change provisions of the Change Protocol in Schedule Part 16 to the Project but 

(unconventionally) IHSL required to step outside of the existing contractual structure to procure those 

works from a separate third party is reflected in the terms of SA2. For example, clauses 3.2, 3.3 and 

3.4 of SA2 provide as follows:  

“Notwithstanding the requirements arising pursuant to Clause 33 of the Project Agreement 

and Section 3 of Schedule Part 16 of the Project Agreement, the Board and Project Co 

agree that this Agreement together with the Ventilation Works Contract, the Appointments, 

the Collateral Warranties and the Parent Company Guarantee and the Service Contract as 

amended by the Service Contract Amendment Agreement and the Guarantee Side Letter 

are approved for the purposes of the Ventilation Works and Services changes associated 

with the Board Change Notice, and Project Co’s entitlement to payment or compensation 

for the Ventilation Works and the associated Services changes is pursuant to this 

Agreement and not Section 3 of Schedule Part 16 of the Project Agreement.  

Notwithstanding the requirements arising pursuant to Clauses 5.2 and 33 and Schedule 

Part 16 (Change Protocol) of the Project Agreement, in the case of the Board Change 

Notice, Project Co has agreed that the Ventilation Works shall be designed, constructed, 

commissioned and tested and completed in accordance with the Ventilation Works 

Contract and not Schedule Part 16 (Change Protocol) of the Project Agreement.  
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The parties agree that payment for the Ventilation Works shall be in accordance with 

Clause 7 and the Schedule Part 8 of this Agreement and not paragraph 12 (Method of 

Payment of Board Contribution) or paragraph 13 (Adjustment to Annual Services Payment) 

of Section 4 (High Value Changes) of Schedule Part 16 (Change Protocol) of the Project 

Agreement.    

5.12 The decision taken by NHSL not to provide Multiplex with protections originally indicated as available, 

if Multiplex undertook the enhanced ventilation works reflected in HVC 107 through the existing 

contractual structure, meant that IHSL was required to undertake a complex procurement of a third-

party contractor. That procurement exercise took place within the confines of the existing NPD 

structure for the Project thereby necessitating complex discussions with the Funders and other 

stakeholders in the Project. IHSL worked tirelessly to address those challenges with NHSL through 

the period from July 2019 onwards to ensure that the enhanced ventilation works were undertaken.      

5.13 The Ventilation Works commenced on 22 June 2020 and were completed on 10 March 2021. The 

Ventilation Works were undertaken during the Covid pandemic period and were subject to the 

restrictions and safeguards on working practices that the Covid-related guidance laid down. The 

Ventilation Works were also signed off by the Independent Tester on 10 March 2021. The 

RHCYP/DCN opened in part in May 2020 and fully opened on 22 March 2021.  

5.14 It should also be noted that whilst Imtech were on-site delivering the Ventilation Works, Imtech also 

delivered other additional works requested by NHSL. Those additional works included Fire 

Enhancement Works in several areas of the hospital and modifications to the Child and Adolescent 

Mental Health Service (CAMHS) department (collectively referred to as Supplemental Agreement 4 

(SA4), which comprised of 5 Medium Value Changes). Latterly, NHSL also requested enhancements 

to the ventilation within an area of the Accident and Emergency department to deal with implications 

of COVID-19 (referred to as MVC 157).  
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From: Jennifer Jack < >
Sent: 24 November 2023 12:10
To: Hospitals Inquiry Legal Enquiries
Cc: Calum Gee
Subject: SHI - Provisional Position Paper 10 [HM-HMWORKSITE.FID4729244]

Good afternoon 
I write in relation to Provisional Position Paper 10. 
The Scottish Ministers note the provisional nature of the paper and, pending any further evidence that may be led that 
may bear upon the content of the paper, would have only one matter to raise at this time.  
Paragraph 5.1.1 states: 

“The Full Business Case for the Re-provision of the RHSC and DCN at Little, France (FBC) together with an 
addendum, was approved by NHSL and Scottish 13th Government in April 2015. The addendum was 
submitted after financial close on February 2015 and updates the FBC, particularly in relation to the final 
financing and capital costs.” 

The Scottish Ministers do not consider that para 5.1.1 of the PPP accurately reflects the Scottish Government’s 
approval of NHSL full business case as presently drafted.  
Mike Baxter submitted a witness statement dated 7 April 2023 with associated documentation to the Inquiry. The 
witness statement considers, amongst other things, the Scottish Government’s approval of NHSL’s full business case. 
The full business case was approved on 10 February 2015 (see letter from Paul Gray to NHSL of the same date) and 
not April 2015.  
Paragraph 5.1.1 of the PPP, as presently drafted, conflates the purpose of the addendum to the final business case 
with the approval granted in February 2015. The purpose of the addendum is accurately described in Mike Baxter’s 
statement at paragraph 34: 

“I note, from documents provide to me, that an addendum to NHSL’s final business case was brought to a 
meeting of CIG on 28 April 2015. The addendum was a standard stage in the process. It recorded the 
finalised costs of the project following financial close. No further approval steps arise at this stage in the 
process, so CIG would simply be asked to note the content of the addendum” 

SMs reserve the right to make further submissions in consequence of further evidence to be led or disclosed by the 
Inquiry that might alter SM's understanding. 
Kind regards, 
Jennifer  

Jennifer Jack 
 

Partner 
Dispute Resolution 

Tel: 
Mob:  

Citypoint 65 Haymarket Terrace Edinburgh EH12 5HD
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Please be aware of cyber-crime. 
We will not change bank account details during the course of a transaction. If you are due to transfer money to Harper Macleod and have received an e-mail 
with sort code and account details you should call your Harper Macleod contact to corroborate these details. Please use a phone number from our website or 
terms of engagement letter and not one from the same e-mail as contains the bank account details. For other advice on protection from cyber-crime, see the 
National Cyber Security Centre website. 
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Please consider the environment before printing this email  
 
Harper Macleod LLP is limited liability partnership regulated by the Law Society of Scotland, whose registered number is S0300331 and whose registered 
office is at The Cadoro, 45 Gordon Street, Glasgow G1 3PE, United Kingdom. Information, conclusions, opinions and/or advice contained in this message (or 
its attachments) are not given or endorsed by Harper Macleod LLP, unless originating from Harper Macleod LLP and transmitted in the normal course of their 
business. This message (and its attachments) is confidential and subject to legal professional privilege, and may be exempt from disclosure requirements 
arising under applicable law. Use, disclosure, transmission, copying or alteration of this message (or its attachments) is strictly forbidden unless expressly 
authorised by Harper Macleod LLP. This message (and its attachments) are intended for the named addressee only. If you have received this message (or 
its attachments) in error please destroy it and all copies of it and notify the sender immediately. This message (and its attachments) have been scanned for 
viruses prior to leaving the Harper Macleod LLP network, however Harper Macleod LLP does not guarantee that this message (or its attachments) will be 
free from viruses, malicious code or such like. Harper Macleod LLP may process (including monitor) emails sent or received by it to enable it to comply with 
applicable law, operate its business, and/or to protect it or its clients.  
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